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PREFACE. 



lu aubmitting the following work to the public a few 
words of explanation may not be out of plaoe. It was written 
for the purpose of bringing before the student and reader of 
our American constitutional system a mass of information 
which at present lies scattered among the productions of many 
diflerent writers, inquirers and thinkers. While it is not aa 
serviceable a work to the active legal practitioner as so-called 
practical books may be, yet I believe it may lay claim to 
being of some use. 

The scope of the present work embraces the presentation 
of what may tend to produce a better understanding of all 
that is implied in the existence of the Government of the 
United States of North America. It aims to trace the play 
of physical and social factors in the production of law in 
general, including constitutional law. A preliminary chapter 
indicates the faulty definitions of law which have been prev- 
alent ; under no one of which constitutional law can be fairly 
embraced. The play of physical andsocial factors asregards 
inorganic and organic conditions (as exemplitied in the indi- 
vidual and in the aggr^ations of human beings, and aa illus- 
trated in the law of property, domestic relations, including 
the laws of succession, the Uw of obligations, the law of pro- 
cedure and constitutional law, and in the formation of the 
Constitution of the United States), forms the burden of this 
work. 

The reflections thus given are the outcome of years of close 
study and thought. The belief early formed in my legal 



vi Preface. 

studies^ that the Constitution of the United States was one 
out of many^ and could have no existence save in connection 
with well settled and somewhat diversely governed commu- 
nities which preceded it^ has grown into an unalterable convic- 
tion. Repeated expressions of federal tribunals bear it out.^ 
In this connection I desire to extend my sincerest thanks 
to Dr. Herbert B. Adams^ of Johns Hopkins University, for 
valuable suggestions relating to this work, for kind words of 
encouragement, and other services. 

» Texas v. White, 7 Wall., p. 700. 
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LAW AND SOVEREIGNTY. 

Much depends upon tlie mode in which one approaches the 
subject of law, in determining what signification is to be 
given to the term. As the notion of "sovereignty" has been 
found inadequate to account for all rules which may be em- 
braced under the general designation of law,' it has liecome 
needful to reform the current definition in so far as it implies 
eovereignfy at ali times. As laws in their earliest forms 
found expression through priests or in the enforcement of 
possessions or in some practical mode of action without the 
aid of a sovereign body, and before any definite political 
organisms had yet grown up, sovereignty could not well be 
predicated of them.' Sovereignty itself is not represented 
by a word finding its use in ancient tongues ; it is a word of 
feudal origin." Its implications — the correlations it involves 
— testify to its dependence on certain elements, chief among 
which is the series of observances and customs giving charac- 

■ Bliss, SoTereigDtj, Chap. I.; Clark, Practical Jurifprtideoce, 104, 16S ; 
Hame, Early Eistory ot InEtitutiona, Lectures XIL, XIll. i Post, B«a- 
■t«ine fur eiue allgemeine RechtswisEenschafC, Vol. 11,, £103 seq. 

'Clark, loe. eit.; Maias, Early fiistor]' of InititutioDS, Lectures XIL, 
XIIL; Fustel de Caolanges, Ancient Cit7,Boak III. .Chap. XL; Spancer, 
PriuQlplss of SooioloRy, Vol. II., Part V., Chaps. XIIL and XIV. 

'Bliss, So'Breigatr, Chap. I,, par. 2. See opinion ol Wilson, J., in 
ChiBolm V. OeofKia, 2 Dallas, 419 ; Bluutscbii, Tbeorj ot the State, 463. 
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ter to the agent that in certain esgentiala claims to exercise it. 
Sovereignty depends upon law.' Anarchy is a condition 
implying absence of government, in which, as during the 
French Revolution, no one can be claimed to be sovereign ; 
that is, a condition of lawlessness which inherently contradicts 
the possibility of a controlling agency. ' 

Though it is claimed that in the United States, and in | 
democracies, the people are sovereign, they are still not the i 
legislators who conaeiously enact laws, nor are they in fact 1 
sovereign in any absolute sense.^ They yield to the customs ■ 
they have inherited, they do not ordinarily govern in any 
revolutionary way ; their leading sjurits control them; they 
build upon the family relationships which antedated them, 
upon the results of larger social experiences they have received j 
from their ancestors and which they have experienced them- 
selves. Some system of order, and with it a general con- 
HciousnesB of self-interest which is promoteil by this system, 
lies at tlie base of every political organism. A man is sov- 
ereign over himself, hut not over others, and if he aims to 
discharge his social obligations he must needs conform his 
activity, his will, and his intellect to the restraints these put 
upon him, and these restraints are the proiluct of association, 
taking on different forms at different stages or under diverse 
circumstances, as amenable to the modifications of social 
development and physical enviroumeut as languages and 
religions and aptitudes are. Sovereignty is a growth, and 
it can be only applied relatively. In the United States 

'Smith, Right and Law, |5()3. SveUainu, PopuUrOorernnient, Index 
"Sovereignty"; Burgess, Polit. So. and Cons. I^w, Part 11.. Chap, II. 
Mr. Burgeas, it HSeius to me, haa loft little in liiij uoClou i>( sovereigntj, 
eioepl ao emptj illusion. 

'Bllaa, Sovereisntf, p. 16 aeq.; Smitli, Right and Law, Chap. V.; 
Woolspy, Political Science, Vol. I,, 'HIH, 73; Maine, Popular GoTBrn- 
ment. Essay I., pp.7, 8; Lieljer, Civil Liberty and Self-Goveminent, 158, 
also Chap. XXV. atg.; Blunfschll, Theory of the Slate, Book 11.; Bryce, 
American Commonwealth, Vol. I., 408 seq.; Wharton, American Law, 
iiSSSi Clark, PncticalJurisprudeuce, Chap. XIV. 
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it does not reside in the people by virtue of any antecedent 
development nor by governmental recognition. The people 
have not reserved the power to annihilate the government. 
They can make changes in the Federal Constitution only 
in the mode prescribed by that constitution.' The Federal 
Government is not absolute sovereign, ibr it cannot anni- 
hilate the States.'-' The States are not so because within the 
grant of its power the Federal Government is superior to 
them." 

The idea of sovereignly being inherently implied in law is 
therefore not borne out by the facts of history or experience, 
It presumes the anterior existence of laws or their equiva- 
lents.* And it grows, in a later stage of development, with 
the expansion of jurisprudence. It is a somewhat vague 
term, for it assumes the existence of absolute power — which, 
however justifiable in theory, does not exist in iact— in com- 
munities where relative rights, powers and functions, cundi- 
tionatiug one another, must, in order to the existence of n 
political body, exist.'' 

Laws may be enacted by legislative bodies ; so may words 
be coined by learned scientists and scholars, and thought may 
be directed in certain channels by such minds as Mose8, 
Xycuigus, Solon; but tbe great mass of law, the great bodies 
of usages and customs, whether crystallized by the formula- 
tions of legislative or judicial bodies, pass current because 
they symbolize the necessities, the feelings, the energies of 
mankind, in the course of a continuous social life; usages 
And customs which may involve the rise and fall of many 
social aggregates, a continuous social life which is not bounded 
by decades, generations or centuries. 

'Constitution of the United States, Art. V. Compare Articles of Con- 
faderatioo, Art. XIII. 
*Jbid., Article IV., Sees. 8 and 4 ; also. Art. V. 
'Art. VI., Sec. 2. 

'See Whartoti, Commentaries on American Law, |63, oIm p. 131. 
'Wharton, ufiidupro. Chap. III.; Smith, Right and Law, fS02. 
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Law has been variously accounted for — internal desire to 
do right, consensus of the will of the members of the political 
aggregate, development of the aggregate from the family, 
divine inspiration, the need of protecting the weak against 
the strong, social contract, benevolent feelinge, selfishness, 
utility, evolution of social forms and needs, national con- 
science, have each been credited with the principal part in its 
origination. Sometimes more Uian one of these views is 
utilized to account for it.' 

We can obtain a better idea of the producing causes of law 
if we bear in mind that invention has played its largest part 
in the production of law in the latest development of state- 
hood. Now the state is itself an entity of growth. The 
term represents political bodies as widely separated in char- 
acter as the municipal sway of ancieut Greek cities and 
modem nations.^ Aristotle viewed it, with the best lights 
he had before him, in its component parts, and among its 
fundamental elements he found the oao^ (family), which 
he ascribed to the animal impulse of cohabitation, to propa- 
gate species and give mutual support. From thence the 
Datural course of eztension and growth was, in his ^^ew, 
through the xei/ir^ (village community) to the formation of 
village connections and an organic whole compounded of many 
village communities. This he called Koijc (the city-state). 
He regarded the state as a work of nature; and man he 
regarded not only as a social, but also as a political animal. 
A government complete in itself, in his judgment, consti- 
tuted the best result of human development and existence.* 
Aristotle's knowledge, however acute his powers of observa- 

' HoltiendorC, Eocrolopsdia, SjEtematischer Tiieil, Art. 1., b; Dr. A. 
Gayer; Wharton, Commentaries oa American Law, Chap. II.; Woolsey, 
Political Bcience, Piirt II., Chap. 1.; Clark, Practical Jurisprudence, 
Part I., Chap. VIII, 

'The Imlian tribes havo been treated as equivalent to States bf tfaa 
Supreme Court ot the United States, See 117 U. S. Rep. 38S ; 17 Wall. 
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■Politio*. Book I.. Chaps. I. and U. See Chap. IV., pott. 
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tiou, did not extend beyond the ancieot city-Btatc and 
amphiotyonic leaguen of cities; leagues based on religioas 
motives, though serving larger and more extended oohesive 
purposes. In hia day no doubt di/uaze^ (injunctions, Judg- 
ments, prescribed rules) were known ;' yet the general body 
of what we embrace under the head of law was customs and 
usages (i-uijot). Outside of what came from the gods through 
the Themis — and these ordinances were largely copied after 
the observances of the people — the usages and customs of the 
people in their relation to herding of cattle, or husbandry, 
or navigation, or commerce, or in relation to their changing 
governors who rose to greater power as the cities grew and 
extended, constituted the body of the law (no/wc). The 
history of these terms bears out this contention.'' In Roman 
law JIM antedated lex, for while the former related to that 
which was orderly, fitting, customary,' the latter came into 
use as a method of legislation or codification of usages,' or of 
enactments not depending upon usages. 

That usages and customs, such as prevail among savage 
races to-day, were the current expressions iu ancient times, 
no longer admits of doubt." They never fully ceased to rep- 
resent the whole sum of rules until political aggregates, having 
a capacity for permanent territory, a settled abode, and some 

• SifiK in earl/ Ore«k h[«t«r; and faa ia earlj Italian history discloM 
the earlj influonce o( priests in the creation of in junction a. Cf. Leist, 
Oraeco-Itiil. fteehlsg., 205 $eg., gSB, (133 aeg. For aimilw [ihenomena 
ktaong early Semites see Weilhausen, ilieC. at Israel, 3Ut, 3&S> 

'CUrk, Pcaotical Jurisprudence, Part 1., Chep. IV. See Coulanges, 
Ancient City, Book III., CImp, XI.; ef. Leist. Qraeoo-Iul, Rcchlsg.. 
S33 tfq., and compare Schrader, Sprach^. u. Urg., £01 ; mtaie, HandeUg. 
D. Wareok., 8. 

>Clark, aupra, Part I., Chap. II.; also Part I., Chap. VII. 

*lbid.. Part I., Chap. III. 

'Spencer, PriQoipIesotSociologj, Vol. II.. Part V.. Chap. XIV.; Post, 
Ursprung des Rechti, Introduction xg.; same, Buuslcine tiir eine allge- 
metue Iteuh tawissenschan, Chap. I.; Maine, Early Law and Cusiom. 
The earlieal communities ot India, Greece and Italy, we are now assured, 
had no law. Cf. Scbrader, Spraohvergleichung u. Urgeichiohte, 856. 
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form of governmentfll admiuUtration, came into vogue. 
Even then they were not supersedetl. The laws peculiar to 
statehood built upon them depended upon them ; courts 
enforced them; legislatures only fragmentarily superseded 
them.' The largest dissolving and disintegrating factors 
which ever destroyed them were new social impulses, pro- 
ducing new needs, new customs, new observances. The 
forms of organization of earliest or raost primitive peoples 
preclude the tliought of sovereignty or laws ; they admit of 
no conception going beyond the habits which spontaneously 
grow up.' Professor Clark says that "in the unconscious 
definitions of law furnished by [the] early names for it . . . 
different conceptions of law present themselves, not only in 
different nations, but in the same. The nearest approxima- 
tion to a uniform or pervading idea is certainly not so much 
that o£ enactment, position and command, as of antiquity, gen- 
eral approval and itaaye: where an original notion of ordtn- ! 
ancE does appear, it is not human, but divine."* I 

From this plane of observation of Aristotle, some of the 
most modern of our writers upon the history of society, 
politics and law have not materially departed.' But the 
family organization from which these start is not the modem 
family. It is a growth depending upon association of indi- 
viduals that had its beginning in cohabitation and carnal 
intercourse, but which grew by adoption or natural increase 

'Cf. Authoritiea in preceding note ; alsoBastisn, KechtETerhaltnixH. 

'Post, BauHteino, eto., I,, J§1 tolO; same, UreprungilesReohts, paaBim; 
Sohrader, Sprachvergleicbung u. Urgeacbichtc, 568 eeq. See for 4 
desoription of legitt development, which attaches, hovever, too mnch 
importance to Mcred (actors, Leist, Qraeco-Itftl. Ilechtflg., Book III. 

'Cinrk, Practical Jurisprudenoe, Part 1., Chap. VII., B«; Post, Bau- 
steine, etc., Vol. I., glQ seq.\ Leist, Graeco-Itat. R. 0., Book III., Part 
II.; bat see Ibid. J81 and .Anmerkung 3S, p. TOO tcq. See infra. 

'See Maliie, Ancient Law, 12Ii, 2S0 : game, Village Coinmunitiei; 
Barly Bistory o( Institutions, Lee. IlL; Early Law and Custom, Chap. 
XVi.teq.; Hearn, Aryan Household; Woolsey, Political Science, Part III., 
S138 tiq. See espeoially Spencer, Ptinciptes ot Sociology, Vol. II., Part 
v., Chap. V. 
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ami dcpeoded original!}' upon ties of conBanguinity.' Con- 
sanguiiiitj became the Bole test when priestly influence, 
co-operating with the dissolution of the tribe and village 
community, occasioned by their merging into the state 
organisui, destroyed the integrity of the early group.' 

In Roman law, evidences of the growth of law from early 
conditions are still exCaut. Take that system of law in its 
first stages of self-conacioua ezpression, when the rules of 
action were made known and realized through procedure — 
the actio aacramenii. This brings before us in its symbolic 
forms the early combat, settlement of rights by recourse to 
arms (of which the wager of battle known to early English 
law, and also the grand assize, which comprised an assembly 
of knights in arms, as in the days when justice and war went 
tc^ether, were relics), and the voluntary recourse, generally of 
the weaker injured party, to the deposit of a wager and the 
arbitrament of the tribe.'' This action lay not in earliest 

'Staittke, PrimitiTB Family (Int. Sc, Series), Seo, II., Ctiap. VIII.; 
Spencer, Principles ol Sociology, Pnrt III,, Chap, III.; W. lloberlson 
Smith, The Religion ot the Semites, 260 ; same. Kinship iu Arabia ; 
M.'kine, Ancient Law, Chnp. Y., 128 ; same, Eari; Law and Custom, 200, 
201 : Ream, Aryan Household, Chaps. III. and VII.; Woolsey, Political 
Science, Vol. I., HS "?.; Amos, Soianoe of Law, 120; McLennan, 
PrimitiTO Marriage ; Baehofeii, Das Mutterrecht. See post. Chapter II., 
Sec. 2 and Chap. IV. No better illuatrations of the growth from the 
matriarchal to the patriarchal state have been gtren, so far as my 
re«earches have disclcsed, than in Dr. Smith's Kinship in Arabia. 

'See Heam, Aryan KoasBboldfAISMq.; Stnrcke, Primitiire Family, Sec. 
II.. Chap. VIII. It required both a dissolution of the household (;''<'°P 
produced by trig major, Aad a conception ot blood relationship according tu 
formal cUssiScations, based on natural ties ot aSection, which priestly 
classes were principally competent to aecomplisb, to produce the chaDge. 
See tor laws ol early family life growing out ot prevailing customs after 
the church had acted upon tbcm, Basays in Anglo-Saion L,t», 121 teq. 

'Siegel haa given a history of the early procedure of the Qerraanic 
tribes : Sieg^eh Dea deutschen GerichtsverfahreDs, especially §^1 to 6 
inclusive. The action referred to emanated from the Pontifical College, 
Rnd hence, as enrly eipressions of law in formal modes in all cases, was 
the formulation devised by priests. Ihering. Qeist des romischen Reclits, 
'Vol.l.,iii>eseq.,a07 aeq. See posj, Chap. III., Sec. 4. For the still earlier 
procedure, see Leist, Graeco-Ital. R. O., Book II., Part III.; Book III., 
Fart II. 
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tribal days, but when the community bad developed a suffic- 
iently orgauized political unit to give and enforoe a mcanB of 1 
redress. No conscioiianesB of damageB beyond the thing [ 
itself is observed in the earlier form of action. It has anal- 
ogies in the early tribal life of other peoples and in the Eng- 
lish remedy of distress and replevin.' The thing being 
brought before the magistrate (injure), the claimant appeared ; 
each touched it with a rod {vindicta orffsluca); each person 
laid claim to the thing, seized hold of the thing claimed ; the 
magistrate then interposed his rod (vindicaiio).^ When the 
thing could not be brought into court, something wae brought 
in to represent it, as a piece of turf, a twig, a brick, one 
sheep, etc." There is an obliviousness to anything which is 
not tangible, seizable, within the capacity of the senses to lay 
hold of. The idea of right to compensation for a mere dam- 
age without reference to a return of a thing in speoie eeenift i 
not yet to bove been thought of. And so, too, is the early J 
procedure of the Anglo-Saxon.' 

Another relic of early life is to be found in the Roman law of | 
possession, E^rly possession formed the criterion of property. 

'See M«ine. Earlj History at lastitutioiis, Lecture IX. See pogt. 
Chap. 111., Sec. 4. 

'The judge was merely Be lea ted to delirer his opioinn regarding the 
title to the thing in dispute. Up could not cite them to appear, or oompel 
appearance ; Ihering, Oeist des rbin. Kechts. Vol. 1., ITS. And Jie wm 
selected from among the priests: Jbid., Vol. I., 2S8. 01 the use of Iha 
■pear in Roman lav, as a symbol of the early militant life, and tor other 
evidences of that lila. see Ibering, Oeist, etc., Vol. I., 113 acq. Tba 
symbol of ownership was the apear [Ibid.). The grootb at the vin- 
diola from the spear and as a relic of early conilwt is shown liy the same 
eiuellent authority {Ibid.,Vo\. l.,103). The aelio sacmmfnli was uol 
a oondem nation of self-help or revenge, but a substitute therefor. Sea 
Sisgel. supra. For further il lust rations of similar development upon an 
extensive soale, see Spencer's Principles of Sociology, Vol. 11., Part V., 
Chap. XIII.: also Uaine, Exrly History oC Institutions , Lecture IX. 

'See introduction to Sanders' Justinian, 50. 

' EiMjs in Anglo-Siion Law, 341 ; Maine, lot, eil. 

' Eawys in A<i^'Io-Sii'>n Law, 3tl ; Amos, Systematic View of th* 
Seienca of Jurisprudeooe, pp. 158 stg.; Iheriog, Beeltxwille, pp. 891 W(* 
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Ownership, in so far ae it came to exiBt outsUio of mvn pOH- 
sefi&ioD, was a. later development, and took tit<! alinpu in law 
of other forms — a facilitation of proof of such a title.' I'oB- 
seesioD found its first departure in Roman law, in the foolinfj 
that the householii serf's possession waa that of thu master ; 
because the serf's identity was lost in that of tiie master.'' It 
fiirther expande<l to embrace ]and«l property held under the 
master by persons holding it for stipulated services or runlH, 
from which the master could oust them ae he could tiio wrf," 
In German and English law, when the serf came to roeeivn 
some recognition on hia own account — which he did an the 
city life dissolved the elements of the household i^roup and 
became the medium of independent rights — the notion of rep- 
resentative holding still further expanded. The commercial 
world still further expanded it in the shape of bailments.' 
The first form of holding was a product of nUitug, the later 
was a form of contrad; the former representit the tiirly 
9svage, barbarian, or tribal condition, and the abfieuce of 
commerce and commercial forms of contract j the Inter 
ignored the lies and sentiment going with utatiui, in th« 
interest of traffic.'* How leasehold developed on the Conti- 
nent with the growth of cities is shown by Arnold." Pos- 
session, in the absence of countervailing evidcnc*', is Htill 
safficient evidence of ownership in Knglish and Amcrioan 
jnrispradenoe.'' 

' IhtTiag, Qmnd de« BeiilxM. 

'Iheriiif;, Builiwjile, Chapun TIL, VIII. 

'Ibid..ChMp. VIII. 

'9ot A hirtorr o( Imitinent in Efts'i*t> 1". ■** nalmta, Conrmon Law, 
Ltetnra V. Agetiti ftre ui etp&tuioii o( tbe l»« of mtMUr and arrTMit : 
AW., Lectvra TI., p. 238. 

'Para noTB extended BOliMatthadlffnvtiMbtlwMa itatM and eon- 
met. aad tti* gn»t»r antiqaitj «f tb« fornwr, mm Mabi», Andmt ]<*v, 
a>p V..1M . 1«: 8pmMr,PrifWipl«erSaeiohvr, Vtrf.ll.. partV., 
OhH*. XTIL, XniL Ihrrlac afflra* ilMt tte IwaMiMM u llw hMii of 
lapartoBt Md tar-rMckbijt kgal elMiUcatkM i Brritiwfllr, lOSwf. 

*AnaU,0MeUdMadctR4)!fMhnMiaD.S.,(a»|ia, IV., V.. VI. 
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The status^ of mamafte in Roman law was attained by I 
eoemptlo, a fictitious sale;' by covfarr<'atio, in which none bnt | 
those to whom the jus sacrum was open could take part ; and J 
byUiSus, that is, by cohabitation with the intention of forming a 
marriage.^ It might be a sale, and as such a relic of transfer 3 
by barter — a Hubstitiite for capture — prevalent among some- ] 
what developed tribes ; it might be a mutual li\Tng together ] 
to form a legal family, wbich also constituted marriage at I 
common law;* or it was a sacred ceremony, initiated by the I 
pontifical (the priestly) class, as has become recognized in J 
modern jurisprudence.'* 

In fact, law has come up in the body of habits, customs 
and observances of a given people ;* but as courts and, later, j 
legislatures came to give these form and new expression, ' 
came to expand the formal code, tlie great movement of the ' 
community in its ceaseless activity was lost sight of by the 
exponents and students of the letter of the law, who devoted 
a too exclusive attention to its form rather than the history 
of its existence. 

' It IB fltill a tlatua. See Bishop, Married Women ; Wharton, Commen- 
taripson Ainerican Law, ^271. 

' There are relics of a simiUr condition among many people, inclnding 
Anglo^SaioDB. See Eeasfs in ADglo-Saioii Law, p. 1133 ; Post. Ursprang 
des Bechts, 54 ; same, Bauat«ine, ^^30, 33 ; Engel, Ursprung der Familia, 
S2; Spencer, Principles of Soojologj, Part 111., Chap. S. ; Schrader, 
Spraohr. u. Urg., 550. 

'Sanders' Justinian, Lib. I.. Tit. X., Note 93. 

* Jamea Sohouler, Lan ot Duaband auU Wife, ^^31, 33, 33. 

'J6id., §34. 

■Sarigtif, Heutigen rijmisehen Recbts. Vol. I., §7: IlolUGiidorl, 
Encjrclopsdia, Sy^t. Theit, pp. 101-105, |J1, 2 ; Puclita, Institutionen, 
Vol. I., 5113, IS; Spencer, Principles ot Sociology, Vol. 11-. {529 aeq. 
Fustel de Coulanges (Ancient City, Book II., Chap. Vlll.), who bases tba 
growth of ciril institutions iipoti (atnilj' groupings organized lorihe pni- 
pose ol remembering and worshiping dead chiefs, and who accords tha 
largest effect to religious feeling, contends that " ancient lav was not the 
woric ot a legislator ; it was, on the contrary, imposed on the legislator. 
It had its birth in the family. It sprang up itponlantoualy from anoieat 
principles which gaveit root." To tbesameef!ect,iiiJ., BnokIII-,Cb&Pi 
XI. Cf. alio, Leist, Graeco-ltal. K. G., Book III., Part II. 
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The causes tending to produce this are traceable to the 
oosuistical mode of reasoning bj' which the written law is 
built up hj the reasoning of courts and lawyers, a mode of 
treatment inaugurat»I by the early exponents of law, the 
priestcraft. One distinguished writer on the growth of society 
has contended that, in additionto the customs of every-day life, 
there occurred in archaic times, among primitive people, that 
accumuladoD of injunctions left by the ghosts of the dead 
and proclaimed by the priests, which led to the rise of the 
first unwritten codes ; of which traces are found among such 
savage tribes as the Vc<ldahB, among Scandinavian bar- 
barians, early Hebrews, ancient Egj-ptians, East Indian tribes, 
the oracles of the Greek diviners, and the omens of the 
Roman arugpic'Cs.' The PontiJical College was an out- 
come, and the influence of the priestcraft in the declaration 
of prevailing duty as measured by existing usage on the 
Continent of Europe and in liritain, is another of the conee- 
qiiences of this fact. Thus the babit of obedience based on 
reverential fear gave a start to a stable body of suiwrstilions 
and also useful rules. When tbey came into vogue, courts 
were likewise legislative bodies in a sense, that is, both would 
he within the province of the tribe, but controlled by the 
priests or scribes. These courts were first open-air meet- 
ings, and from them came the WItmagemotf which, as we 
shall see, divided its functions as England developed, to 
become an executive, legislative and a judicial body, separate 
and independent of each other.- The method of procedure 
of the priests, after they obtained corporate efficiency and 
etability, was to carefully preserve the traditions and pro- 

' See Spencer, PrincipleHof Sociology, Vol. 11., §539 mj,; Curtins, Hwt. 
of Oraece, Vol. 11., p. 23 seq,; Waitz. Deutsche Vert. Gesohichte, Vol. 1.. 
Chap. IX.. pp. 338,335,336, also Cliiip.Vi:.. p. 358; F artel de Con langea. 
Ancient Citf,pas«im, See eapecinlly JWd., Book III., C hup. XI. See 
»1m ante re^urding ThemU had Fa», 

'SeeChap. IV. poal. SeealaoSpenoer, Prinoiplesof Sociology, Vol. 11., 
Pwt V.,Ohiip«. XIII., XIV. ; Maine, Eatiy Law and CHslom. CImp. XI.. 
p. 8B0 ttg- Cf. Leiat, Graeco Ital. E. Q., Book II., Purl 1„ SKS Kg.; 
also Book 111., Part II. 
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oedure of their body.' Writing of the Delphic priesthood, 
Curtius pertinently eays : " If we consider liow, besides 
extensive knowledge of the world and men, in the circle of 
the priestly families there was handed down from one gener- 
ation to another a peculiar wisdom, a safe tact in the judg- 
ment of difBcult relations (for a series of similar coses already 
existed to serve for purposes of comparison with each cage 
Bubmittcd for an opinion; and thus a practice came to form 
itself with continually increasing deHniteness for answers and 
counsel of every kind) ; if we consider this, it is not difficult 
to understand how, even after the equalization of the original 
diffiirence in culture formerly prevailing between the Apolline 
missions and the country people around, the oracle institii- 
tione could preserve their authority unimpaired for the good 
of the people."- The earliest English jurists were prieste, 
and their knowledge of Roman law baa made itself felt 
to this day in English jurisprudence. They devised the 
English Court of Chancery and they were the first Chancel- 
lors. The knowledge of reading and writing was spread by 
them, and therefore to them is due the first written codes. 

'C/. Uist. Graeco-Ital. R. 0., Books 11. and III. 

'Cttriins. Oistorj' of Greece, Vol. 11., p. 18. Of. Leist, Qraeoo-Ital, R. 
0.,Book 11., P*rtl.. p. 19S; also Book II.. Part II. "The verb Irom 
wbioh Torah it derive<l ii^'nillea in its earliest umge lo give direction, 
decision. Tlie parliciple «igiiiQes girrr o( oraclea in the two examples 
OiBBATa MoREH And Allox UoBiin. The laller eiprcESlon is eiplaincd 
bj another, whif^h alternates with it, ' oak al the soothsuj-ers.' Now ire 
kaow that the priests i'l the Jiljb ot Saul and David gave divine ora«lea 
bj the Ephod »Dd the lots connected with it, which answered one waj or 
the other to a question put in the alternative form. Their Torah no doubt 
grew out of this practice. . . . But it continued to be anorald'^ciaioiiaod 
direction. . . . There is no Torah as a readj-mide product, ae a Sfstem 
existing independftntly of its originator and accessilile to ever; ona; It 
becomes actual onlj' in the various ntteraucea, which nnturaSI; lorm by 
degrees the liasis of a Died tradition. . . . The Torah of the priest* 
appears to have had primarily a legal character. ... In proportion t» 
the eiecu tire gained strength under tlie mon arc hf, jus — civil justice — 
necessaril]' grew up into a separate eiistencc from the older sacred fat." 
— WellbanseD, HUt. of Israel, 804, SSS. 
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To them is cbai^eable some of the peculiarities of our 
admiDiBtration l&ws.* 

To tiiem is attributable the form which our doctrine of 
precedent obtained, which tended, when pursued, to crystallize 
into more and more rigid classifi cations and rules and 
methods. Precedent never obtained the same place in any 
other system of jurisprudence that it could claim in ours. 
Roman jurisprudence offers the nearest parallel to it.* But 
in BO far as they tended to introduce into the continental 
systems of Britain their borrowed doctrines and their casuis- 
tical adherence to precedent at the ex]>ense of those pastoral, 
agricultural and commercial habits, usages and customs 
which laboriously grew up with the expansion of the com- 
munity ; in so far as they lost sight of those household and 
social relations which all communities implicate, the formal 
methods of the priest were bound to yield. By means of 
priestly initiative, invention and intellectual devices changed 
the law and anticipated the growth of the community, as well 
in the formation of codes and preparation of commentaries 
as in the field of legislation. Priestly activity as judge and 
legislator has ceased in civilized countries. Priestly sophistry 
and casuistry live only in the methods of the votaries of the 
law, and are being superseded by the material demands of 
humanity. One writer has said, " The current of decision 
sometimes varies like tides,"^ — a consequence of the conBict 
between material interests and formalistic processes of reason- 
ing. Foroialistic processes must change, must vary with the 
change of material interests; the difficulty is of adapting 
language to ueeds,' 

' Sae poll. Chap. III. , Sec. 2. See Fustel de Coul»nge«, Anoient Cfty, 
Book I[„ Chap. VII. Cf. Leist loc. eit. 

'Hammond's Introductian to Sanders' Jngtinian, xii. to iitT.; 
Bishop, Non-CoQtract Law, Chap. LX., J1313; Clark, PracUcftl Juris- 
prudence, Part It., Chap. III.; Leist, Graeco llal. It, 0,, Book 111., 
Pact II. 
'Hare, American Ckinstitational Law, Vol. II., p. STO, 
'Of. Le[st, Graeco-IUl. R. G., Book HI., Part 11., where ia shown the 
gradaal abatement of altered iaitiative in the production of lav, and its 
supersedure hj material rules, in aucient Qreece and Rotne. 
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But the dofilriDe of precedent still continues in vigor.' It I 
represents a mode of thought which forms its very basis. 
The doctrine of agreement and difFerenoe in inductive logio- 
whereby we make our estimate of the new from the plane of 
view of the old, — the very primitive conjoining of sentient 
experiences which forms the first sentient generalizations of 
savage and infant minds,^ represent a similar process; the 
latter inaugurating the formation of language.* The doctrine 
of precedent plays a most important function in the creation 
and application of law, though it has frequently obtained an 
extravagant application in the English and American sys- 
tem.' One writer tells us that "what is called the English 
Constitution consists of the fundamentals of the British polity, 
laid down in custom, preccdcnl, decision and statutes ; and 
the common law (as given in custom and ]>recedent)' in it ia I 
a far greater portion than the statute law. The English Con- 
stitution is chiefly a common law constitution ; and this reflex I 
of a continuous society in a continuous law is more truly 
philosophical than the theoretic and systematic constitution 
of recent France."" Yet, notwithstanding this eulogium, he 
was forced elsewhere to admit that precedent "may be sadly 
misapplied.'" Another writer whose esteem for precedent is 
of the most exalted kiud still finds much to criticise about 
its application.' It has operated as a conservative element 
in the preservation of order and method, but it has likewise 
been productive of grave abuse, and has operated not only to 

'See Lieber, Civil Liberty nnd Selt-Qovcrnment, 208 asg.; sume, Her- , 
ineneiitiDs (3d ed., NoUs b; Wm. G. Hanimoiid), Chap. VII. and Note a ; 
Wells, Res Adjudicata and Stare DaciBis, Chap. XL. sfj,; Cooley, Con- i 
fltitational Limittitions, *50, *51 ; PoUook, Essays ia Jurisprndencfi and 
Ethics. Chap. IX. 

'RomaneE, Mental EvoluCiou !□ Man, Cbapa. 1. to IX., inclusiTe. 

'Ibid. 

'See Lieber, Uermeneutics, supra, i 

* Precedent embraoBH ctccisinns. See infra. 

*Liebet, Civil Liberty and Set f -Govern men t, loc. eil. 

^ Hermeneutics. ISl. 

"Joel Prentiss Bishop, NoQ-Contnot Law, Chap. LX., gubd. lil. 
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delay the progress of mankind, but it has bred confusion by 
ignoring the Bigns of that progress. To use it correctly 
always, even in the view of an English or American lawyer, 
involves an amount of intelligence and care which no judge 
or lawyer can lay claim to. When it comes to applying pre- 
cedent in law, logic jields to experience and social sentiments, 
and the compass of language is being constantly abridged or 
extended by modificationa and qualifications that are aimed 
to conform to social needs. The Supreme Court of the 
United States was supposed by the legal profession for many 
years to intend to follow State decisions on all questions 
relating to State law, except perhaps commercial law.' Yet in 
later years it lias greatly qnalitied this doctrine," and it has 
even gone so far as to ignore the decisions of State courts 
under State legislation. ° As it stands now, the doctrine, how- 
ever appropriate to a preservation of the limits of Federal 
control, may have no application where the Federal court has 
preceded the State court in its decision of a given point, or 
where the decisions of the State court conflict and non-resi- 
dents of States are interested, or where to permit the applica- 
tion of later Stat« decisions will impair contracts as understood 
under the earlier State decisions. One difficulty in applying 
precedent is to know how much of the language of the opinion 
to lay stress upon ; too much or too little may change the 
oonstruction to a noteworthy extent. Moreover, we ought to 
ascertain whether the judge who delivered it was prejudiced 
or ignorant, for such things have been. To confine the 
opinion to the case in which it was delivered is almost to 
deprive it of any effect as a precedent. To give the same 
weight to the language as to a legislative enactment is, of 
course, to be extravagant. But the greatest evil implied in 

'Confliot between Pttderalauil State Dacislons : by Wm. B. Hornblgwer. 
Am. Law Heview [N. S.], Vol. I., p. 211 ; by J. B. Heiakell, ibid.. Yo\. 
XVI, p. 743. 

• Burgess v. Seligman, 107 D. 8. Reporta, pp. 30, 33, 34. ind authori- 
ties there cited. 

'Hohr t). Mftniere, 101 U. S., p. 431 seq. 
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ite too extravagant use is the narrowae^a, the unelastioity 
which it gives to the law, and the reasoning on words, th« 
casuistry, it produces. It is thus a legitimate child of its 
originatorfl, a formal product of priestly creators. Neverthe- 
less, if it can he made free of extravagances, it may be in- 
Btrumental in giving a scientific turn to the law.' 

In the process of its expansion not only has the domain of 
law been widened by the current of habit and custom, and by 
the activity of intellectual factors such as are implied in the 
judicial and legislative activity of the community, but it haa 
likewise been irresistibly affected by the play of physical 
environment; physical environment not con6ned to the 
mere geographical, topographical and climatic conditions by 
which human beings are surrounded. In that play of phy^ 
ical factors is to be oomprehcnded the cohesive forming of 
social aggregates in the slow course of social integration ; the 
physical and neural character and development of human 
beings which betray themselves in ordinances against witch- 
craft, in rules favoring sacrifice even of human beings, in 
rules preservative of animals ; the effect of connecting groups 
of the same social aggregates and diverse social aggre- 
gates by ties of consanguinity or by Turree such as are 
implied in channels of communication by footpath, wagon 
road, turnpike, river, railroad, lake or ocean, telegraph, etcj 
likewise are to be included therein ganglia of industrial and 
political life such as municipal centers, and that less organized, 
yet not less important trai^, the pastoral and agricultural 
non-urban sections of the country. The elaboration of this 
subject has been relegated to the succeeding chapters of tb«{ 
present work.' 

'Se« Pollook, Essays in Jurisprudence and Bthics, Chap. IX., "Thai 
Scier.ce i:t Cum Law." 

' Saa Moatrsquicu, Esprit de Lois, Vol. I,, Book XIY.; Ihering, Zweoltl 
iffl Reobt ; SpeDcer, Data ot Ethics ; Amos, Science of Law ; Hoemeri. I 
PbjrKtca uid Politics; Fowler, Progressive Uoralitj and PrJQciplel oti 
Moralitj; Holtzendart, BncjfoIopiEdia, Sjsteraftti»i;her Theil, p. 01 ug.h 
Maine, Sarly Mtstorr ol InsUtutioDS, and Earl; Lav aad Oustom. 
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Let us remember that, as little as any single individual 
invention could create or change a language, so equally does 
it lie out of the range of individual jwwer to cliange the legal 
current of a nation's life. And the laws which have come 
and gone, leaving only relics in the form of unconscious yet 
potential Bentimcnt for right, have not died out through 
individual elfort, as little as they could be kept alive or 
breathed into life again by sucli eifort. The following illus- 
trationsfrom modern jurisprudence show how laws are forced 
into as well as out of existence. The corporate creations of 
Palestine and Greece were less definite and less numerous 
than those of Rome, and in all of that rich mine of judicial 
information which Roman jurisprudence has left to us we 
find nothing to resemble our stock companies. Even in 
England there is nothing to compare with the development 
which corporate life has gone through in the United States,' 
One English writer' and one American writer' have drawn 
and empliasized the distinction between the law of partner- 
ship and that of corporations, and though at present the 
courts have seemed to hold against the right of corporations 
to go into partnership, the day may come when, driven by 
the necessity of providing against a ruinous competition 
destructive of railways and channels of communication and 
transportation, the formation of partnerships among railroads 
may be measurably countenanced. The governmental pre- 
rogative of eminent domain has descended upon corporations 
who maintain railroads, telegraphs and (sometimes) grist- 
mills/ And no good reason seems to exist why individuals 
should not enjoy the same right, where they are engaged in 
furthering similar enterprises. The testa of partnership have 

'In Smith, Uercancile Law, a chapter on Cor[>orat[ons takes up \em 
■paoe than almost aijf other chapter id the book and is disposed ol in a 
tew pnges. 

'Judge Liniilpy, Law ot Partnership. 

'Mr. Momiretz. Law of Corporations. Mr. Morawets has probablj 
derived some oF his inspiration from Judge Lindlej's work. 

' See Lewi), Eminent Domain. 
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been forced to yield to the demands of trade,' and go has the! 
law of libel in relation to commercial agencies.^ The law of 
evidence has yielded to the development of married women's 
riglils so as to put an extraordinary burden of proof upon 
them in certain ca&es.' Now a man may not buy a stock 
of goods of an insolvent without taking extra precautions, 
that he do not pay money in addition to bis debt, and that 
he pay no money which may be used by the insolvent to 
evade payment of debts.' There was no such law relating to 
fraudulent conveyances in the days of Elizabeth, or even in 
England in a much later day." How the capacity of courts 
to enforce judgments may be completely thwarted by the 
adverse sentiment of the people, even though the incapaci^ . 
involves a grave breach of contract rights under the conati»J 
tution of the United States, is illustrated by the case oiM 
Meriwether v. Garrett," decided by the Supreme Court of tin 
United States. There, by the taking away of the existenoel 
of the political organizationof the city of Memphis, thecourtsl 
were disabled from enforcing a large obligation against thqj 
dty, although the territory and property of the corporationfl 
still continued in existence as before. Mr. Hare, Bpeakingl 
of such cases, says that they are instances of the "often veri— J 
fied truth that the tribunals are powerless where the great! 
body of a community are resolutely bent on frustrating thftj 
laws."' Evidence of the same truth is now accumulating ii 
the Southern States, under the constitutional amendmentil 
which has invested the negro with the franchise.* The law J 

'Clement Bates, I>av of PArtnerBhip, Chaps. I. and II. 

'Bmnt, Law of Mercantile Agencies. 

'SeiU V. Mitchell, D4 U. S. Reports, pp. 083, S64. 

•See Clemenls v. Moore, 6 Walloce (U. S. Sup. Ct.), p. 2DSi Ope 
heimem. HalK. 08 TeiM, p, 404; Brown v. Vaughn. TO if'i'fJ.. pp.40, &0;3 
LeinluuS t>. Frenk«l, 80 Ala., pp, 136, 139; Christian v. Qreeuwood, f 
Ark., pp. 25S, S65 ; Dyer v. Tajlor, BO Art., p. 814. 

'See M«f, Fraudulent ConTejauoes, 2d Eng. ed.. edited hj S. Vt| 
WorthtDgton. 

* 103 U.S. 472. 

' Hate, American Constitutional Law, Vol. L, p. 048. 

' Fifteenth Amendment. 
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-of the United StateB relsitive to asBignmentB for the benefit of 
creditors is a departure from the law of trusts, many legal 
trusts bdiig bad assignments.' The creation of stock certifi- 
cates has produced etock exclianges and the laws of stock 
exuhangeB.' The development of warehouses lias produced 
ffarehouse receipts, which form a large port of the securities 
of large cities, and incidentally the law of warehouse reeeipta 
is expanding." The municipal corporations have grown eo 
fast and have changed so much that they not only have given 
rise to a law sui generis, but incidentally they have tended 
to enlarge the domain of commercial paper in the shape of 
warrants and negotiable bonds. 

No mind can become intelligent without the pabulum 
whioh daily life produces from contact with the environing 
physical conditions, be those conditions phenomena of or- 
ganic or of inorganic nature, social or anti-social in form; 
and it receives no small proportion of its character by inher- 
itance. The mind is the abstract denomination for many 
elements whicli bodily contact with environing physical con- 
ditions produces, such as the five senses, together with such 
states as health, pain, fear, iatigue, etc., showing, with what 
precedes, that two factors are oijservable in the creation of 
laws, the one of which is traceable to a physical source, the 
ether to an intellectual source. And the discussion likewise 
shows that the intellectual factors by no means preponderate; 
a fact very rarely, if ever, heretofore referred to. 

One eminent German writer, whose pursuit of the study 
of law bus taken the widest range, and who contends that the 
ethnic-morphologic mode is the only thorough way in which 
to approach the study of jurisprudence, has emphasized the 
play of physical and intellectual factors, by contending that 
custom and law are the forms in which the mechanical 
aspects of social and industrial activity present themselves, 

'Camp«ra Burrell, Asaignraenta, with Perrj, Truiti, 
'Dos PitsBos, Law of Stoclc Exchange. 
*Sm TiedemAD, CommeicUl Paper, \iW. 
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thej dealing solely with the acts of mankind.' But a bet 
view IB that which makes customs and laws a product t 
those evohnng incidents of social growth which mark t 
growth and decay of groups and states and peoples.' 

The outlines contained in this chapter, it seems 
reveal a much grander and nobler place for jurisprudence 
and what jurisprudence implies, in the world of human c 
tions, than has heretofore been generally accorded to it. 

Laws trace their earliest beginnings, the seeds, germs, i 
rudiments from which they grew, to a period antedating t 
rise of an alphabet." From the savage's life and customs u«^ 
to our day the spread of jurisprudence has gone on, constt4 
tuting, with the lapse of centuries, one of the bodily element! 
with which social organization has been able to assume i 
continually better form. The basis, the very matrix of lai^ 
is so imbedded, integrated, in the social organization, that tJ 
latter can as little be thought of without it as can the humul 
body without lungs to breathe with. 

Of this, the accepted definitions of law give us no inkling. 
Still more they lose sight of the heterogeneous character 
of our codes, bearing upon all manner of subjects, and 
embracing interpretative or declaratory provisions, directory! 
and not mandatory provisions, optional provisions, and pro- 
visions which, like provisions in limitation acts and " stat'' 
utea of fraud," depend upon how the parties have conduct 
themselves and whether they wish to invoke them. They'l 
lose sight of the many rules of construction which constitutes 
the burden of works on construction and interpretations 
rules* which contain no command nor strictly a rule of actioi 
but rather a rule of interpretation — a form of definition < 
explanation. 

'Post, UrsprungdesRecbU, Chap. XT.; same, Bausteine,etc., Cliap.] 

' Cf. Spsncer, Principles of Sociologj, Polilical Institutions. 

■Sea Taylor, The Alphabet; Pint, Bamteiue, etc., Cliap. I.; uni 
Unprnng des Rechu. 

'Sm Eudlicii, On laterprelHlion ; Lieber. Hermeneutics ; Sedgwiel 
Statutorf and Coiistitutional Lu«, Potter's Dw&rrij, etc. 
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Constitutioiial law, as that term is understood in the 
United States, and as it is largely understood in other coun- 
tries, does not seem to be covered by the ordinary definitions 
of law.^ Relating to organic political existence, and dealing 
with the structure and powers of the government, it defines 
as much the sovereignty as it does the tributary powers. 
It deals largely with grants of power and definitions of power 
previously existing.^ And those powers represent a funda- 
mental functional activity, whose coming into fruition was 
the growth of ages. We shall have abundant reason for 
saying, as we pursue the summary study of legal growth, 
that the law has a growth outside of constitutional growth, 
yet that both are the inevitable outcome of social develop- 
ment upon the scale of cosmical development.^ 

'See George U. Smith, Right and Law, Chap. III., {433, Chap. V., 
2505. 

' See the last two chaptera of this work. 

' Dioey attributes a large constitutional influence to ** the rule of law." 
Law of the Constitution, Part II. 
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[PHYSICAL AND SOCIAL FACTORS OF LAW. 



BECTION I. — INORGAHIG AND OKQANIC PHYBICAL PACTTOBS. 

The elements with which the human heing started upon 
hiB tremendoua career, outside of his bodily organiBm, hia 
aBSOciatea and animalfl, comprised thoBC phj-sical etemenls by 
which we are&till surronnded. They played a part in condi- 
tiouating his development from lower to higher conditions^ 
and discoveries point with yearly increasing frequency to 
the fact that they conspired to bring him into existence. I 
A poisonous atmosphere will annihilate life to audi an ' 
extent that, in the deserts of southern Arabia, human life I 
seems impossible. Too cold an atmosphere, as in hyper- 
borean regions or on the top of lofty mountains, produces the 
same results. And if life be possible, its possibilities in 
countries subjected to extreme cold will be so limited that 
bodily aud mental growth, and the development of customs f 
and institutions, will be stunted and meager. Man must I 
have a climate which will give him some opportunity to do ] 
something beyond keeping alive, before he can develop any I 
extraordinary characteristics. That is clearly shown by the- 1 
history — if one may speak of history in that connection — of the I 
peoples inhabiting the northernmost inhabitable regions off 
both hemispheres, and by the not less noteworthy fact that f 
civilization aud politics, including jurisprudence, are thfrl 
outcome of people who lived in more congenial regions.* ] 

■ Montci^qiiieu, Spirit of Laws, Vol. I., Book 5IV., has dwelt upon th»l 
influence o( phrsioal tactorson people atiil their legal institu lions. Uuiy I 
«t his oonoIuBioiiB would not now be accepted. Dr. Woolrey, PolitiOkl f 
SoieDoe.Yol. II., SIS, 616, hai referred to the influence of physical taatix 
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" Where the temperature which man's vital functions require 
can be maiutaitied with difKciilty, social evolution is not pos- 
sible. There can neither be a sufficient surplus-power in 
each individual nor a sufficient number of individuals. Xot 
only are the energies of the Esquimaux expended mainly in 
defending himself against loss of heat, and in laying up 
stores by which he may continue to do this during the arctic 
night, but his physical processes are greatly modified to the 
same end. Without fuel, and, indeed, unable to burn within 
his snow-hut anything more than an oil-lamp lest the walls 
should melt, he has to keep up that bodily warmth which 
even his thick fur-dress fails to retain, by devouring vast 
quantities of blubber and oil; and his digestive system, 
heavily taxed in providing the wherewith to meet excessive 
loss by radiation, supplies less material for other vital pur- 
poses. This great physiological cost of individual life, 
indirectly checking the multiplication of individuals, arrests 
social evolution."' The Voguls of Asiatic Siberia, during 
their short summers, live in isolated families, each pursuing 
the forest game, while in winter they pitch their tents or 
build their huts at considerable distinces one from the other, 
being nowhere grouped into villages. The family spirit 
among them seems but slightly developed. The Tunguses, 
in the same quarter of the globe, are still in a hunting stale, 

[n politics. See also B1uiit<chli, Theory of the Slate, Book III., Chaji. 
n.; Buckle, History oC OirilizatioD, Vol. I., 83 ttq.; Spencer, Prinoiplca 
of Sociology. Vol. 1., flS; R^lus, Earth &nd its ItihAbiUnti. Burope, 
Vol, v., Asia, Vol. I., where he treats of trl lies in Scandinavia and Siberi". 
See further, Felix, Der EinSuas tier Katur aut die Entwickelung dr* 
Elganthums. 

' Herbert Spencer, Principles of Sociology, Vol. I., JIS. He further 
illnstrates the correctness of bis position by citing " Ihe nill more mlwr- 
ftble Puegiaiis" in the southern hemispliere, He (ays: "These bein|;i. 
described as scarcely human in appearance, have such difllcnlty in pre- 
MTTing the vital balance in face of the rapid escape of heat, that the siir- 
pliu for indiridual development Is narrowly restricted ; utid, by coiiKe- 
quence, the surplus for producing and rearing new Individuals. Hencv 
the nitmbera remain too sniikll tor exhibiting anything beyond the Inoip* 
lent social eiisteiice." 
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roaming through the woods without tents, and seeking tem- 
porary shelter in caves or the hollow trunks of trees. A slight 
sleigh carries all of their effects, and they will journey with 
it thousands of miles, always retracing their steps with unerr- 
ing certainty. Signs and natural objects constitute their 
language. The woman in labor flees to the forest and is 
confined unaided, at the risk of perit-hing in the snow or rain.' 
Situation, embracing waters or mountain fastnesses, or 
swamps or plains, has had n marked effect upon the human 
being. Arid wastes have prevented civilization and govern- 
ments from settling there ; indeed, as they encroached, as ia 
even now the case in Central Asia and Northern Africa, 
civilization which previously existed disappeared. lu the 
United States, not to mention the great Desert of Sahara or 
the Desert of Mongolia, there are vast wastes, unpeopled and 
uncultivable, which require the investment of millions and a 
method of ainelioratiou not yet begun, on the part of the 
Federal Government, to make them habitable. The relation 
of mountains to social moveoient is shown in Montenegro. 
" The Montenegrins are the kinsmen of the Servians of the 
Danube, but tlieir life of almost incessant warfare, the eleva- 
tion and sterility of their country, as well as the vicinity of 
the Albanians, have developed special features among them. 
The quiet life of the plains ia unknown to the Montenegrin ; 
he is violent, and ready at all times to take up arms ; in his 
belt he carries a whole arsenal of pistols and knives, and , 
even when working in the fields he has a carbine by his side. 
Until recently the price of blood was still exacted, and b ■ 
scratch even had to be paid for." Blood vengeance was ' 
hereditary among them until quite recently. "Compared 
with the Servians of the Danube, the Montenegrin is a bar- 1 
barian,"' Mountainous life seems to have begotten a hardier, 

' Reolus, Eurtli Kod iU Inhabitants, Asia, Vol. I., 338. 340, 858, 8S9. 
See tor oLher il1ii9traUon$, Koemer, Origin of the Eagliah People ftnd I 
Languages, 10, 11. 

*R^lus, Earth and its luhabilants, Europe, Vol. I., 181. Ab to IbB J 
Albaaians see iMtf, pp. 116 m?., especially tSl. 
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more valiant disposition than the life of the plains. The 
Cantabrians, whom Stmbo admired bo much, and who are 
euppoeed to be the anceBtors of the Basques, were suiierior to 
their neighbors in indepeadcDce of spirit and valor, and the 
descendants of the Basques, or such of them as yet live in 
the valleys of the Pyrenees, may still lay claim to greater 
push than their southerly neighbors. The Swiss of the 
Middle Age iar excelled most of his neighbors in independence 
of spirit, enterprise and energy, though now, on account of his 
narrow and somewhat insulated industrial and political exist- 
ence, he lags behind. The mounlainoua tribes of India are 
distinguished from tribes of the plain and the swamp, by 
greater activity and energy, though in so far as they are insu- 
lated and remain unaSected by English or even Chinese influ- 
ences they are now less developed in civilization than other, 
formerly inferior, tribes. Mountainous life, where accompa- 
nied by sterile soil, is apt to keep people backward. It tends 
to keep warlike tribes from following industrial occupations 
and from adopting industrial customs and usages.' It tends 
in numerous present localities to keep the people who are 
confined to it in a somewhat primitive and backward condi- 
tion. Moonshiners, that is, illegal whiskey distillers, are 
dfiUftlly people of this class, who are simple and unintelligent, 
yet brave enough to oppose, however fruitlessly, the United 
States Gnvemment, in breaking up their practice. In the 
monntainous regions of some of the United States, especially 
where the soil is sterile, development is slow and law is not 
frequently invoked. On the other hand, high and Jertile 
plateaux are much sought after and frequently support an 
excellent population. In the higher lands of Palestine and 
Perda the best population is probably now to be found. The 
cultivated mountain lands of Central Asia yield better 
reeults aud mainlain a better civilii^ation than most of the 
parched neighborhoods on the plains. 

In temptTate climates, however, the plain, so-called, is apt, 

'See Principles of Sociology, Vol. 1., {17, 
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upon the whole, to yield the best resuUs in development and 
civilization. Earlier diverse factors no doubt contributed 
toward thla, some of which emanated from mountain r^ions, 
and some came from less elevated torrid regions where v^e- 
tation was varied and abundant and gave time and room for 
reflection, however limited that might be.' The inhabitants 
of desert tracts, as well as those of mountain tracts, are dilfi- 
cnlt to consolidate; facility of escape, joined with habits of 
life adapted to sterile regions, greatly hinder social subordi- 
nation. Conversely, social integration is facilitated within 
a territory which, while it is able to support a large popula- 
tion, affords facilities for coercing the units of that popula- 
tion ; especially if at the same time it is bounded by r^ons 
offering little sustenance, or peopled by enemies, or both.' 
The long-continued independence of the Highland clans of 
Scotland, and of other mountoin tribes, may be cited to sustain 
the one position, while Sgj'pt and Chaldea might be cited as 
fulfilling the conditions to social integration. The prairies 
of Illinois facilitated a much more rapid growth than the 
mountains of West Virginia, North Carolina or Tennessee. 
And the like may be predicated of that vast territory now 
covered by the States of Kansas, Nebraska, and portions of 
Missouri, Iowa, Texas, and other States. What comparison 
can be drawn between the mountain regions of the Rockies, 
or parallel ranges, and the valleys and plains of California? 
In addition to the diverse influences exercised by moun- 
tain and valley or plain, one should note other differences 
due to the configuration of territory. Wet, marshy territory 
deters and delays development, as is attested by the swamps 
of Virginia, Florida, Louisiana and Arkansas, while well- 
drained and undulating country invites population and thrifl. 
The swamps of the South are the occasion of much backward- 
ness in their growth in the United States. They have kept 

' 0[ilhneSBcto[ftoextensive,^oro and /a«»Q see PriDcijilesof Sociology, 
Vol, I., J318, 19. 

'Spencer, Principles of 3odologT, Vol, I., |17. 
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back civilization in Boutbcrn Europe,' and wliere rivers and 
eeaa have inundated and made wet nnd impassable subsiding 
territory, civilization has in some inslances been compelled 
to withdraw. Rome to-duy feels the detrimental effects dae 
to marshy soil, and Memphis, Tennessee, may, probably, in 
no small measure, trace the devastating effects of yellow fever 
to the swamps of Arkansas, to the west of her. Sometimes 
swamps prove havens of refuge for an oppressed or con- 
quered people, and too often they become the asylum of 
criminals. 

Oceans, inland seas, bays, estuaries, lakes and rivers have 
been the resort of mankiud, and have served as channels of 
communication, of intercourse, and developing industry and 
commerce as much, if not more than any other physical 
element already referred to. The Nile, Euphrates, Tigris, 
Jordan, Ganges, Indus, Irawaddi, Yang-tse-kiang, Oxus, in 
Africa and Asia, mark out, upon an extended scale, the seats 
of earliest known civilization and political existence. The 
Volga, Danube, Dnieper, Po, Tiber, Rhone, Rhine, Ellw, 
Weser, Seine, Thames, etc., early attracted trading or defen- 
sive stations or seats. The favorable situation of Phoenicia, 
Greece, Italy, and other lands contiguous to great bodies of 
water, facilitated the rise of city commonwealths, and the 
commerce and agriculture which these presupposed and 
required. And on this account, in no small degree, we have 
the phenomenal development which has given ua the philos- 
ophy, the arts of government, the sculpture and architecture, 
the history, poetry and drama, the jurisprudence and elabo- 
rate sacrificial cult, and the maritime customs which we 
trace down to these sections. Mr, Grote says : " The ancient 
philosophers and legislators were simply impressed with the 
contrast between an inland anda maritimedty; intheforraer, 
nmplicity and uniformity of life, tenacity of ancient habits 
and dislike of what is new or foreign, great force of exclu- 
sive sympathy, and narrow range both of objects and ideas ; 

' For iiistftiice, ibe " Landes," in France. 
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in the latter, variety and noveUy of BeDsatioDs, expaoBive 
imagination, toleration and occaeional preference for extran- 
eous customs, greater activity of the individual and corres- 
ponding mutability of the state." ' In Northern and Western 
Europe, the aggregation of tribes occurred first in the vicinity 
of bodies of water. And the same rule holds regarding the 
people who colonized the Western Hemisphere. The early 
Spanish and English settlers of North America selected the 
sea-coast or some river for the purpose of settlement. And 
every consecutive step westward evinced the same choice. 
Probably among the earliest words now extant are the names 
of oceans, seas, or important rivers and other waters, or other 
natural features.'' " Mountains and rivers still murmur the 
voices of nations long denationalized or extirpated." Towns 
may be destroyed, the sites of human habitations may be 
removed, but the ancient river-names are handed down from 
race to race ; even the names of the eternal hills are less per- 
manent than those of rivers.^ Over the greater part of Europe 
— in Germany, France, Spain — we find villages which bear 
Teutonic or Komanic names, standing on the banks of streams 
which still retain their ancient Celtic appellations,' 

The character of the soil has likewise played a part in 
man's movement. The aridity of sandy wastes, the flooding 
of lands, the formation of alluvial deposits, have contributed 
to prevent even the pursuit of a pastoral occupation, or have 
furthered the development of agriculture, municipal life and 
industries. There are no signs of pastoral or agricultural or 
municipal life in the deserts of Turkestan, Arabia, Africa, or 

' History otQroece, Vol. II., p. 298. See on the iiifluance ot phjsical 
conCigunttion, etc., ibid., Part II., Chap. I., Irom which the ubore extract 
has been taken. 

= Cf. Tuylor, WotJs and Places, pp. 27, 130. 

'Jbid..p. 180. 

'Ibid. Avon (Celtio) meaiiB water; Wick (Norse) means bay; Don, 
Drina. Daiiulie, Doimu, Oangra.BJl mean river. Volga means holyrivtr. 
Words anil Places, p. 330 ; Ri^clus, Europe, Vol. V., 340, 360. Uisiu- 
sippi meitiiB Father ot Waters. 
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Mongolia. And the like may be said of the great western 
desert regioa of the Uuit«d Slates. Yet warlike spirit and 
the first forms of political life, so far as implied in a militant 
career, are promoted by such wastes, at least in Arabia, and, 
if " cowboys " and Indians may be cited, perhaps in the 
United States. The luxuriance of vegetation, as well as its 
utter absence, may depend upon soil, and may seriously 
impede the growth of civilization ; as is attested in tropical 
olimoa. 

With these nniversal factors, as far as the earth is con- 
cerned, man began his career. And their influence has been 
instrumental in shaping, in limiting man's activity ever 
since. They are implied in the evolutionary environment 
by which he is couditionated. Waiving the detailed discus- 
sion of the evolutionary physical influencos from without, 
under discussion, which can best be studied in the works of 
natural historians, such as Darwin, Huxley, Quatrefages, 
Schmidt, Muller, Haeckel, Romanes, and in the volumes of 
Herbert Spencer on biology, I have confined the present 
inquiry to general evidences of those influences. Observing 
how exceptional, in contrast with surrounding nations, has 
been the development of the Swiss, and the rise and mainte- 
nance of their present cantonal form of government, and the 
prevalence of pursuib* which their mountain life has superin- 
duced, we see there the eifect of what is due to their peculiar 
physical surroundings, the result of centuries of independent 
and active life such as their surroundings cooperated to pro- 
duce. Similar conditions have conspired to produce the 
republic of San Marino in Italy. Situated in the Apennines, 
its inhabitants have been able to maintain a separate continu- 
ous political existence through many centuries. " Ban Marino, 
with some neighboring hamlets, constitutes a 'most illustri- 
ous " republic, and is now the only independent municipality 
of Italy." England itself has had a peculiar growth, doubt- 
less due to its insular position. On this account, coupled 

' E^las, Earth and its Inhnbitaiits, Europe, Vol. I., p. 284. 
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with tiie limited area of agricultural lands it possesses, the 
means of agriculture have been insufBcicut for the demands 
of its growinft population, and the doctrine of free trade has 
found an abiding place. And this doctrine of free trade, in 
its present broad features, is jterhaps maintainable there 
because of the relation which England bears to nunieroos 
colonial appendages ; a relation which requires the use of a 
large merchant marine as carriers, for these colonial posses- 
sions are separated from her by vast expanses of ocean. The 
vast extent of territory in the United States, embraced within 
variant climatic zones, facilitated the growth of an antagonism 
of interest between the North and the South ; the condition 
of the North conspired to make slavery unprofitable and 
undesirable, while the condition of the South had an opposite 
effect. From these conditions resulted the spread of manu- 
factures in the North, the spread of plantation life in the 
South. Another consequence was the extension of the 
doctrine of protection, introduced by the fatliers of the Con- 
stitution of the United States, in the North, for the continued 
protection of manufacturing industries, while the South, 
devoted to agricultural interests, saw its advantage to lie in 
a free trade. The ultimate outcome of this antagonism was 
war and emancipation. Now, the physical conditions of the 
South remain such, with a large mass of emancipated negro 
population, as to render agriculture very burdensome and 
frequently unprofitable. The physical conditions of the 
South have produced a more inflammable temi>erament than 
is peculiar to the colder clime of the North, and this, in light 
of the negro problem, does not brook the same control, nor 
present the same self-control, which is possible to a people in 
colder climes. The problem is how to deal pro|>erly with 
these embarrassing condiiions. No doubt time will have to 
yield its modicum to its solution. Before it can be properly 
dealt with theory will have to be less ambitious and aspiring, 
and physical conditions will have to be taken into account. 
Further evolutionary effects of physical phenomena have beea 
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bIiowh already in the quite contracted social stage which the 
tribes in the north of Europe, Asia and Americii have attained. 
The elements referred to have not only left an ittipresB 
npon human society and laws as above indicated, but they 
may be credited with a more conspicuous influence. The 
juriodiction of admiralty courts in England depended at one 
time, and doubtless still depends, upon the ebb and flow of the 
tide. In the United States it depends upon the navigability 
of waters. Thus physical characteristics solely determine the 
extent of this jurisdiction, and this even if we say, with the 
Bupreme Court of the United States, that it "extends wher- 
ever vessels float and navigation suocessfully aids com- 
mOTce," ' or with an inferior federal court that it extends over 
canals.' The courts are often called upon to ascertain and 
define this jurisdiction by reference to physical data, as in the 
canal case. Thus, while contracts having relation to naviga- 
tion may he within the jurisdiction of federal courts, in 
admiralty, it is made the duty of these courts to determine 
what are such contracts. A sailor has such a contract for bifl 
Berviees upon board ship, though the service may involve 
loading and unloading in port, but a day laborer for a veeael 
lying in port has no maritime cluim.' What is such a craft 
as is within such jurisiliction is also sometimes an interesting 
question, — a barge, canal-boat, a raft have liecn held to be 
such. Mr. John M. Gould, of tlie Boston bar, has written a 
treatise on " The Law of Waters," including nparian rights 
and public and private rTghta in inland and tidal waters, 
embracing 816 pages. He has chapters on "property in tide 
waters at common law," " property in tide watera in thu 
nonntry," "rivers and lakes," "the public right of navigs- 
tioo," "riparian rights," etc Under each one of tfaeie 
cbapterB, interesting, and not always easy, qnestion* are 
treated. The ships belonging to and controlled by the nib* 

<Th« Uine V. Twror. 4 WmU., p. 5U ; Tlu Muntello, It WaIL, p. 411. 
'IbloorcCtjcrfHilnalEM. 1 F«d. R«pMter, p. 611. 
■Cy; DeHr. P«knl Ptoeedan («Ui cd.), p. «• Mf . 
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jects of a nation are said to belong to that nation, and the 
jurisdiction of that nation extends over the navigation of the 
ship. In other particulars the oceans are said not to be 
subject to the exclusive dominion of any nation, except that 
portion which lies within a certain distance from the coast. . 
Since cannon have come into use, their presumed range tenda 
to fix the distance. 

The existence of water manifests itself in other forms. 
The differences, based upon the extent and character of salt 
water as distinguished from that of fresh water, are impor- 
tant.' "Beyond the point to which the sea ebbs and flows, 
the soil is prima fade in the riparian owners, and the right of ] 
fishing private," as held in Ireland,- And a similar doctrine ' 
seems to prevail in Eugland.* But in the United States a 
great deal of diversity of opinion exists regarding this ques- 
tion, depending upon the size of the rivers and other, mostly f 
physical, conditions.' In delivering the opinion of the 
Supreme Court of the State of Tennessee, in the case of Elder j 
against Burrus," Judge Turley, in behalf of the court, aaids 
"All laws arc, or ought to be, an adaptation of principles of ] 
action to the state or condition of the country and to its J 
moral and social position. There are many rules of action | 
recognized in England as suitable which it would be folly | 
in the extreme, in countries diSerently located, to recognize I 
as law; and, in our opinion (the) distinction between rivers I 
'navigable' and 'not navigable,' causing it to depend upon | 
the ebbing and flowing of the tide, is one of them. The I 
insular position of Great Britain, the short courses of her j 
rivers and the well known fact that there are none of them [ 
navigable above tide-water but for very small craft, well i 
warrants the distinction there drawn by the common law." 



'Cf. a-uUi, Waters. JSl. 
•Ir. Rep.,3C. L..p. U3. 
•Oouid. Wniers, JSS. 

'6 Uumphrey'a R«porta, p. 366. 
Duli«B, pp. aStl, 873, 380, 444. 



See also Ray, Negligence at Imposed I 
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He then sjieaks of countries where Btreama are long and large 
and navi^ble to a great extent almve tide-water, in which 
the civil law governing there has adopted a very different 
rule,' In some other particulars the common law of Eng- 
land relating to waters is inapplicable to this country. For 
inetance, the right to divert the water of flowing streams, 
which at common law is denied to one person at the expense 
of others along the stream, is held to exist in the Pacifio 
States with reference to miners, the first appropriator obtain- 
ing property therein for mining purposes.' The claim to the 
water is, however, said to be merely usufructuary, it is said 
not to be in the corpus of the water, and continues only with 
possession.' The only value which water has to the miner 
would seem to be while it is in his possession or under his 
control; after it flows away beyond his reach it is no longer 
appropriated by him. It can only be usufructuary. Water 
may be appropriatetl for the use of diHerent pursuits, and may 
lie employed at alternate periods by different ajipropriatorB.' 
Subterranean streams are not subject to the same doctrines 
regarding diversion that surface streams are at common law ; 
neither are surface waters, fliUing waters, or snows subject to 
the same doctrines." In England, and probably in the 
United States, gathering waters in reservoirs sometimes in- 
volves extraordinary care and liability; if the reservoir 
bursts and the water escapes, creating damages, the party 
owning and controlling it will sometimes be held liable even 
though there ia no negligence, upon the theory that one who 
keeps on the premises anything likely to do mischief if it 
escapes (such as a wild beast) must keep it from injuring 

'Sea Institutes, Lib, II., Tit. 1., 1, 2. Flumina autem omnia et 
poring publiea tunl. Idaoqut jiu pieeandi omnibus eommune Ml in porlu 
Jtamiaibuague. Ti(. 1., J3, 

'Alohiaoo V. Peterson, 20 Wall,, p. 507 «j. See also Coffin v. Left 
Hand Ditch Co., 6 Coio. 443. 

'Edjj V. Simpson, 8 Oi»!i(ormft, p. 349 ; Kidd u. Laird, IB ibid., [i. 1«3. 

•Smith tr. U'Hara. 43 ibid., p. 371. 

•Cooley, Torts (tst ed.), pp. 574, 575, 580. 
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others by escaping from its confinement, at hia peril.' The T 
breaking of a dam which confine*! the waters of an artificial 
lake, used for pleasure purposew, resulted in great destruction 
of life and property at and around Johnstown, Pennsylvania. 
Here liability depends upon the form of keeping and storing 
water — a subject that may yet be prolific of considerable 
litigation. In New Orleans, where wells and cisterns, and 
perhaps good river water, for drinking purposes, seem to be 
impracticabilities, does the same liability exist with reference 
to the tanks in general use there '.' Freshets do not always 
entail liability on owners of dams, where they are of an extra- J 
ordinary nature. Filthy water may be a nuisance,* and to 1 
render drinking water unwholesome may be a crime.' 

Easements in air and light can be obtained by use.' In I 
many countries "there is a natural right to the use of all the I 
light and air which flow naturally to land ; but light and air I 
differ from water in this, that whereas the natural right tol 
the flow of the water of a natural stream is paramount, and! 
no man is justified in obstructing that water or preventing it ' 
flowing in its ordinary course to the land of other persons,' 
the natural right to the flow of light and air is subordinate 
to the right incident to property, which every man has, to j 
build on his own land."" Artificial light produced by| 
electricity and gas, and cold air produced by artificial means^r 
may give rise to legislation and decisions peculiar to newl 
phenomena. 

Offensive noises, embracing the barking of dogs, noises of 1 
billiard rooms, blowing of steam whistles, ringing of bells and T 
jarring of machinery, etc., may be nuisances;' and the iuge- I 



' Rjknd V. Fletcher, 3 Uoaae ot Lords Caws, pp. 330, 339 ; Cahill v. J 
Bastmaii, 18 Mioii. 334. 

'Cooler, Torts, p. 587. 

'Bwhop. Criminal Law. Vol. L (5th ed.), 1461. 

*Qod(Inrd, GaEemenU (Bennet's ec].), p. 28 stq. 

'We \xt,ve seen liaw this tnH^ be modlBed hj phfaicnl ^nTirooment m 
the deTelopmenl of occupations peculiar to such ei 

'Qoddard, EUsemcula, p. 31, 

'Coolej, Torts, pp. BBS, 600, 
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Dnity of man will hereafter beget new questions resulting from 
the prevalence of noisee and odors uot yet settled. Offensive 
odors, numerous in kind, such as are produced by soap and 
candle fuctortes, livery stables, gas manufactories, breweries, 
slaughter houses, and the like, are frequently held to be 
nuisances.' When epidemics prevail, climatic conditions 
form the basis of severe and atern regulations against the 
existence of odors and other things productive of disease. 

From what has been said and the illustrations given, it 
will be quite apparent that the jihysical elements referred to 
have had a marked influence upon social growth and the 
creation of laws, not only in the past, but also in the 
present; and it is also quite certain that they will have as 
great an influence in the future in the same direction. 
Further instances will suggest themselvea. He who deals 
with all the sources of law must reckon with them, and the 
problems of the future in politics and laws will not be resolv- 
able without a consideration of the bearing of these factors. 



SBcrnos u. — the physical akd social factoes implied 

IN INDIVIDUAL EXISTENCE AND IS HUMAN AGGREGATES.* 

It falls in with the course of this work to consider noiv 
the physical elements involved in individual existence, and 
in the existence of greater or smaller bodies of individuals, 
so far as these bear upon laws. A few remarks will also be 
presented on the physical elements implied in animal exist- 
ence in their relation to laws. It was said in the jurispru- 
dence of Rome in reference to legal personality that, as his 
physical being, so does man's legal being be^n at birth; from 
that time he exists as person. Birth is the complete sever- 
ance from its mother of a living lieiug of human form. That 
which is not yet bom, but is still within the mother's womb, is 

'Cooley. Torts, pii, HOI, 603. 

*Soe Felix, D^t EinAnandec ffntur, Sitten u. Qebritiobe aut did Ent- 
vinkelaiis des Eigenlhumt. 
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not yet a person ; the possibility of its becoming such is, how- 
ever, recognized, and therefore luw hns unttclpiktedan unborn 
future personality, A momeut of life is sufficient to produce 
important l^al changes. With death not only doea the 
physical existence expire, but likewise the legal existence. The 
deceased one is no longer capable of rights [rccliUfdhig).' 
Other systems of civilized law agree with the Roman in 
Baying that a physical existence is a prerequisite to legal 
capacity for rights. But they do not agree wilh it, nor with 
each other, in determining when the physical life b^ns that 
shall yield the requisite legal status. Some made a difFbrenoe 
between the sexes, with reference to embryonic existence.* 
The being when born need not be rational.' In BomesysteniB 
the being must not be a monstrosity.' Thus we see how the 
law takes cognizance of a physical being, depending upon 
physical effects ; or, in other words, how physical character- 
istaca have left their telling impress. Nor does it confine 
itself to these details. By constitutional guarantees preserv- 
ative of life, liberty and security ; by provisions against 
murder, mayhem, assault and battery, rape, self-annihilation, I 
exposition of the body, it takes cognizance of the same ' 
physical elements in diverse ways. 

The operations of the nerves it is forced to recognize in 
treating of insanity. The capacity of a non covipon menlia is 
still the subject of painful ignorance on the part of judges 
and lawyers, who approach the matter theoretically, and not 
as though the mind were dependent upon the nenral system. 
Want of capacity of children, of married women, and the 
need of legislation for prodigals and spendthrifts, all involve 
mental characteristics that are based on neural jactora. 
Destruction of sight is classed under the crime of mayhem, and 
it is cognizable in other different forms, as for instance when 

' Zrodolowlii, Dm roraiBche PrlTotrechl, Vol. L, pp. 171, 172. 
'Compare Mnfer, Roclil* der Isroeliten, Atbener u. Romer, Vol. IL, 
JISl ; Blackfltone, Comniontanes, BiKik I., p. 1S3 neq. 
'Holland, Elements of Jurisprudence, p. SS. 
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tlie credibility of an eye-witnesH. or the negligence of a 
company whose agent is affected with color-blinduees, is in 
question. Want of hearing is likewieenn element with which 
the administration of the law deals, as regards, for example, 
negligence or the credibility of witnesses. The author has 
personal knowledge of n case wliere a deaf clergyman 
attempted to swear away the character of another person, by 
testifying to the reputation of the latter for probity and truth- 
fnlnees. He seemed not to be aware that he was impeached 
by his own deafness, Taste has engendered the use of 
liquor and tobacco ; and the use of these has been the 
basis of nnich past and will be far more of futnre legisla- 
tion and decisions. It has contributed to produce a marked 
and somewhat inconsistent change of views in at least one 
Supreme Court of the United Slates. Thus, the Supreme 
Courtof the State of Arkansas, before the subjects of prohibi- 
tion and temperance were agitated in that state, in determ- 
ining what was a privilege, and hence subject to be specially 
taxed under the constitution of the state, held that only those 
things could be regarded as privileges which, at common law, 
required a franchise from the government, such as the 
right to take toll, keep a market, fair or ferry, and it refused 
to hold that to keep a billiard saloon was a privilege.' At 
that time intoxicating liquor was in use and was sold — 
indeed it has been used all over the civilized world for cen- 
turies ; but after the agitation of prohibition and temperance 
had brought about a sentiment unfavorable to the sale of 
intoxicating liquors, the same court held the same provision 
to permit the imposition of an almost prohibitory special tax 
on the sale of such liquors.' It was abuse in the use of 
liquors, and the efTect of such use upon the consumer and 
apon interested wives and children, that produced the senti- 
ment for and enactment of prohibitory legislation. These 
are factors implying mostly physical or material elements. 

•St«Tens V. State, 3 Arkaoaaa RaporU, p. 291 ; Qibson v. Faluki 
OMotj, ibid., p. 309. 
•M ArkftiuM Beporta, p. S28 : 37 ibid., p. 633 ; 88 ibid., 841. 



An Introdwiion to th« Sbtdy of the OonttUviion. 

It may not be out of place to arid, that the theories of prohi- 
bition are forcing legislation beyond the need of these evils ; 
legislators lose sight of the ineradieability of the desire to use, 
and the occasional absolute need of alcoholic stimnlants, and 
by doing so they become instrumental in making laws in dis- 
regard of physical elements. The consequences are as yet 
problematical. But an insidious disregard of the law may 
result, which will tend in the long run to become detrimental 
to that respect for law upon which good government depends. 

In many other ways laws take note of the individual phys- 
ical personality. As already suggested, death or dissolution 
begets new rights and duties in the law. It may increase the 
widow's and children's means under administration and 
dower laws, or under acts like that of Lord Campbell, giving 
causes of action against railroads where death has been pro- 
duced by their fault. In the shape of life tables, life annu- 
ities and life insurance, the law takes coguiKance of individual 
existence, as it does in those constitutional guarantees already 
mentioned relating to life and liberty and property — lifO| 
liberty and property which imply fresh, unpolluted air and 
water, under certain restrictions, and a place to move in; 
which imply, moreover, restriction of prior rights growing 
out of the spread of cities upon occupations which thus 
become detrimental to the peace and comfort of others. 

What must, however, not be lost sight of is that man alone, 
unassociated, could never have created a custom or legal 
rule ; had he lived but a single member of his kind upon the 
face of the earth, he wouhi never have formulated or breathed 
into conscious life a custom or a law. Some sort of aggrega- 
tion between human l>eings ie requisite before a custom or 
law can arise. 

There is no disagreement among those who are authorities, 
resiiecting the fact that man has always been a gregarious 
animal,' in this respect showing analogies, though superior 

' Compare Spencer, PrindpUs of Socinlogy, Vol. I., Cbap, I , Bcd sno- 
peeiling chapWra; Lindsaj, Mind in the Lower Animals, Vol. I,, Cfaftp. I 
XXI. See laat t»o chapters of this work. 
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in kind, to the characteristica of other animalB. Mr. Leslie 
Stephen forcibly reminds us that when we ejieak of man it is 
of man with his normal accompaniments. "To say that 
man would be better or worse if he had no stomach ia to put 
together words which have no real meaning whatever. , . . 
You might describe a statue as a man without organs, but 
this is simply to play with words unless we confine our 
reasoning to properties dependent exclusively upon external 
forms. By 'man' we mean a being belonging to a given 
class and varying within the limits determined by the essen- 
tial properties of the class ; and amongst these essential 
properties we must, of course, reckon dependence upon a 
race."' The logical outcome seems to be that " every man 
ie both an individual and a social product, and every instinct 
both social and self-regarding.'" 

As man started upon his earthly career in company with 
others, forming with them some aggregate possessed of some 
Bodal instinct, it may he well to idealize the kind of instinct 
the earliest form ol" aggregation presents to us. Mankind is 
passing from the age of unconscious to that of conscious 
progress,* and the beginning of organization, like that among 
animals and insects, was not the result of reflection, but the 
outcomeof an impulse. The earliest, most primitive creature 
is not entirely devoid of some kind or form of association. 
Aa far as we can see into the most primitive condition, it 
appears that the human infant has been helpless longer, 
requiring maternal care for a longer period tlian other 
animals. So it appears, from the outcome, that the feeling 
of maternal instinct lasted longer. " The prolonged help- 
lessness of the offspring," says Mr. Fiske, " must keep the 
parents together for longer periods in successive epochs ; 
and when the association is so long kept up tliat the older 
children are growing mature while the younger ones need 
protection, the family relations begin to become permanent. 

■Science of Ethics, SG. 

' Ibid., B6. 

•Tylor. Anthropology, 430. 
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The parents have lived bo long ia company that to seek new 
companionships involves some disturbance of in^ained 
habits.'" What follows in the evolution of other social forms 
ia thus outlined by the same author :' while the parents are 
thus becoming more attached to the family group, " the older 
sons are more likely to continue their original association 
with each other than to establish association with strangers, 
since they have common objects to achieve and common 
enmities, bequeathed and acquired, with neighboring fam- 
ilies. As the parent dies, the headship of the family thus 
established devolves upon the oldest, or bravest, or most 
sagacious male remaining. Thus the little group gradually 
becomes a clan, the members of which are united by ties con- 
siderably stronger than those which ally tliem to members of 
adjacent dans, with whom they may indcod combine to resist 
the aggressions of yet further outlying clans or of formidable 
beasts, but to whom their feelings are usually those of hostile 
rivalry. It remains to add that the family groups thus con- 
stituted differ widely in many respects from modern families, 
and do not atlbrd the materials for an idyllic picture of 
primeval life. Though always ready to combine against the 
attack of a neighboring clan, the members of the group are 
by no means indisposed to fight among themselves. The 
sociality is but nascent; infants are drowned, wives are 
beaten to death, and tliere are deadly quarrels between 
brothers. In the primitive clan all the women are the 
wives of all the men." " This state of things is just that . 
which natural selection must assist and maintain so long aa 
the incipient community is small and encompassed by 
dangers.'" Some matters remain unconsidered by Mr. 

'John Fiske, Outlines ot Cosmic Philoioph}', Vnl. 11., 844; Herbert 
Spencer, PriiicipleBot Sooiology, Vol, I..PartUI., Chap. U. SMCtakp. 
nl., Sea. II., poxl, tot a ditcusaiou of donieitic relations. 

■ FUke, 344, 34S. 

'See more fully Chap. III.. Sec. II., and Chap. IV., peg*. W. Robertson 
Smith (Kinship In Arabici) has reveaM a great deikl ot vaiuitble inCor- 
mation upon tha earljr matriarchal and subsequent patriarchal candilion 
ot the earlj drahiana and Hebrews. 
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Fiske in the above extract that modify his views. The 
physical environment of man may in one locality be favorable 
to the maintenance of life, elsewhere it may be unfavor- 
able ; the one may at certain times and under certain oircum- 
Btances contribute toward aggregation of families, or of 
members of families into tribes or clans, and the other may 
tend to produce .au opposite result. If beasts of prey or 
other enemies do not threaten and the means of subsistence 
are large, a primitive group may hold together and grow, 
when the opposite result would have to take place if the 
means of subsistence were hard to find. In the former event 
children might be permitted to live, when in the latter 
infanticide might prevail. In the regions of Arctic ice 
infanticide and a life of small family groups would prevail, 
while in torrid regions tribal life would bf matured. While 
the conditions of labor are unfavorable, as in the icy r^inns, 
few groups, and these far between, might live together in 
peace, whereas elsewhere multiplying numbers would pro- 
duce conflicts. Mountainous life might produce, as already 
eeeu in the preceding section, a spirit of adventure and war 
Thich in more favored regions would be greeted by the 
feebleness of an easier, more peaceful life. We may say, 
however, that sociality will begin where, through variation, 
there is less tendency than usual for the individual to dis- 
perse widely ; and that, allowing for further variation, man- 
kind will tend, by survival of the fittest through adaptation, to 
preserve the largest, best aggregated social forms or bodies. 
The impulse that makes all animal life struggle to maintain ex- 
istence, in mankind assumes new phases with the development 
of its gregarious tendency. Not less than gregarious animals 
does man, sooner or later, obtain pleasure from the presenre 
of hia mates and by their actions — a pleasure which is but a 
phase of that satisfaction in existence which the lower animal 
feels; and the maternal and dependent feelings which the 
female animal and its young will feel are surely not wanting 
among at least some primitive human beings. And these 
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feelings are the early aspect of what later, in the course of 
later impact, growth, change and experience, become sym- 
pathy and love and family affections, to eubserve which the 
customs and laws came into existence that now, in their latest 
form, constitute the basis of our text-books on " Domestic 
Relations. '" While clan life is a form of aggregation which 
does not follow quickly upon the heels of the most primitive 
social forms, Mr. Fiske's outline, with some qualilicatioDB, 
is a fuir summation of early human social development ; and 
it shows that a^regation is a spontaneous product, the result 
mostly, if not entirely, of physical factors. 

It ifi iuteresting to observe how far savage tribes have 
advanced to a state of legality. In the note' we give a list of I 

'SeeOhnp, III., Sec. U.,poal, for fuller views oa this subject. 
'Mr. Lindsay's reseftrches covered iuquirics into ihe nioral condition ol 
■kvages or prtmiCiTe itices in Bast, West, South, and Ceatral Africa, 
Cejlon, MnU; Peninsula, Andaman Inlands, Korth and South America, 
AustraUaia, New Zealand and the Fiji Islands. He auniB up hli evidenca 
in the fallowing list olnegatiTeaod positive morttlqualitiesorconditionfi: 
Negative conditions; 

1. No sense of sexual deconcj, modesty, chastity, virtne, purity, pro- i 
priety or shame. 

5. No marriage tie or rite. 
8. No family arrangements. 

4. No lore — maternal, paternal, conjiig&t, parental, filial or fratem&I. 

6. No idea of paternity or ot other relationshJpB. 

0. No kindness to or consideration tor e&ch other, whatever tha 

natural or other relationship. 
T. No respect (or womao or sex. 
8. No compasaion, pity, sympathy tor suffering. 
0. No mercy. 

10. No regret, remorse, self-reproach, or repentance. 

11. No gratitude or other form of response to kiodueas reeeiTed. 
13. No sense ot guilt or criminality. 

13. Noideaof doty or responsibility. 

14. No conception of right and wrong, of moral good or evil. 
10. No sense ot Justice or equity. 

16. No respocl for the rights ol property or posse-ision. {Se* Chap. 

UI.,Sec. l.,posl.) 

17. No s«lt denial or self-control. 

18. No knowledge of truth. 
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moral qualities discovered among them, as Doted by W. 
Lauder Lindeay. The list given does not exhibit a note- 
worthy moral etatuB, It is a Btatus which the same author, 
3 comparing it with that of the lower animals, considers in 
no way suj}erior to that of animals.' He says: "It has to 
be remarked that the moral virtues are illustrated mainly by 
or in those animals that have directly or indirectly received 
their moral training from man — such animals as the dog, 
elephant and horse." He could have safely added others.' 
From which we confirm the previous argument, that the 
early a^regatious and the resulting customs are of spontane- 
ous production, just as are the animal's, and are not due to 
any self-conscious reflection and resulting effort. It may be 
that already far back in human history a low moral status may, 

IB. No honesty. 

20. No ideas o( honor. 

21. No generosit;. magnaDimitj, or eharity. 

23. No respect tor or obedieuce to authority of aa; kind, unless 
embodied iu llie (orm o( superior power. 
Poaitirs coDditious: 

1. Indieorimmate or promiacuoua association, miogling or ioter- 
course ot the seies. and of uU ages. 

5. Last lewdness and deiiauohery. 

3. DesertioD, iadudiag e:ipDSure and mutilation ot or IubqUs to the 
joung and aged, sick, weak, or difabltd and dead. 

i. Cruelty to, including the torture of captives ur eiiemiee, and 
pleasure in witnessing the saSeringB ot the viclims, 

G. Bloodtliirstinesa, propensity to murder, including cannibalism. 

6. Dishonesty, eDry,covetouBness, greed, pro nencss to theft, robbery, 

plunder ot all kinds and degrees. 

7. Prevalence ot perjury, mendaeit j, lying. 

8. SelQshness. 

fl. Ingratitude, including the repayment of good with evil. 
to. Treachery, deceit, cunning. 

11. Dominance ot the instincts, appetites and passions. (Mind in the 
Lower Animals, Vol. I., pp. 184-188.) 
• Ibid., CUap. II., p. 175 m?. 

'AsBnt9(llonianes. Animal IntBlligence.p.S8««ff.); bees, i6W., p. 158 
atg. ; monkeys, Ibid,, p. 471 seg. See Lnbbock, Ants, Bees and Wasps, 
pp. 23, WS uq. SpeDoer, Principles of Ethics, Justice, Chaps. I. to III. 
inoln^ve. 
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where the en\Tronmeiit was favorable, have become somewhat 
ameliorated, and customB have obtained a better character.' 
And the time did come when not only household or tribal 
life gave place to a larger clan life, but likewise when patri- 
archal lifewassucccededby municipal organization, and wheu i 
municipal organization became merged into a still larger i 
aggregate,^ 

The aggregation was in each instance builded upon physi- 
cal units, whose activity, though become more conscioufl and 
iDtelligent, was largely a spontaneous impulse that moved on i 
and spent its force in producing social effects. The proceBS 
of eohe«on by which a family — or rather a group centered 
around some woman — became a larger group or the basis of 
other independent groups, might occur among savages, but 
it was more apt to occur among people who had attained ' 
some mode of a settled life, as the tribes of Germany and 
Gaul. A warlike tribe might cohere, based on some kind 
of association around or descent from a woman, and driven 
by a disposition for adventure, make war and predatory 
excursions on others — a disposition most likely created by 
scarcity of sustenance and animal desire after females. In 
countries where the soil and nature yielded a prolific supply 
of berries or roots or plants, life would he less militant, and 
a rude mode of agriculture, by digging for roots, etc., would 
be introduced. The warlike overcoming the more peaceable 
and better-supplied groups and making slaves of their 
women and others, ultimately yielded large aggregates and a 
system of slave labor. Where flocks could be herded, these 
would be attended to by slaves or the women ; where root* 
had to be dug or a supply of berries secured by some care 
and attention, a primitive form of labor by slaves and women J 
was introduced. One need or one possibility brought the other. 
The larger group involved militancy, slavery, chase, and the ■] 

'See Tylor, Anthropology, Chap. XVI. ; Lubbock, Prehiitorlo 1 
pp. 880-588. 
*See later chftptera at this work. 
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tending of herds or that kind of agriculture which consists 
of di^iog for roots by means of sticks. If any thought is 
involved in this process, it is that form of thought which 
comes from practice and usage, and is retained because the 
brain retains it in the form of memory. Usage and practice, 
combined with the most tflident resisting forms of aggrega- 
tion, are the means of surrival. These are natural elements 
whose evolution and survival ore implied in the battle of 
life. And with larger forms of aggregation, assuming the 
eha)>e of cluus, or towns, or cities, or nations, a greater elabo- 
ration of channels of communication, of preservative energy, 
of divisions of work and an increasing cohesive power re- 
sulted.' "It is a principle in physics that, since the force 
with which a body resists strains increases as the squares of 
its dimension.^, its power of maintaining its integrity becomes 
relatively less as its mass becomes greater. Sometliing analo- 
gous may be said of Hocieties. Small aggregates only can hold 
togetherwhilecohesion is feeble; and successively larger aggre- 
gates beuome possible only as the greater strains implied are met 
by that greater cohesion which results from an adapted human 
nature and a resulting development of social organization." 
On the other hand, " as social integration advances, the 
increasing aggregates exercise increasing restraints over 
their units." "Tlie forces by which aggregates keep their 
units together are at first feeble and, becoming strenuous at 
a certain stage of social evolution, aflerwards relax, or rather, 
change their forms.'" 

The opening and maintenance of roads and bridges and 
the establishment of fortified places constitute features of 
increasing aggregation and distribution of population, to 
which society owes a vast deal of communication, transpor- 
tafioD, locomotion, and the establishment of cities. The need 
of these was felt early in the history of our modem nations, 

'Speaoer, Priaciples ol Sociolog;, Vol. II., Part V., Political Insti- 
t aligns. 
'Prinoiplea o( Soeiologj. Vol. II., H4S1, 452. 
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as is evidenced by the importance which waB attached to the 
trinoda neeemtas, or threefold duty required of the moat 
favored, and enforced with considerable Btrictncss, of render- 
ing military service, repairiug bridges and maintaining fortifi- 
cations ;' also to maintain the roads and keep watch and 
ward.* 

Cities, moreover, do not find their origin only at strong ' 
places of defence,' Other natural conditions, as we have | 
Bccn and shall further see,' co-operated to produce them, 
such aa the proximity of a body of water, or a road. Many 
cities date their beginning from the fact that they were fording i 
placeB, — such as Oxford, Hcifford, Hert/ord, Sedford, Strafc- 
ford-on-Xvon, Stafford, Walling/brd, GrnXford, Chelmeford, 
lel/ord, Romford, Aylesford, D&Hford, Frank/ui-i, Lem/cJrde, 
etc," "At the spot where the Roman road crosses the Aire, the 
name of Pontefract (ad ponlemfr actum) reminds us that the 
broken Roman bridge must have remained unrepaired during 
a period long enough for the naturalization of the new j 
name.'" A number of towns still show their proximity to 
early roads and bridges. The Danish word gata means a 
street or road, and in Scandinavian districts of Great Britain 
the woTdf/ate designates the same thing; therefore, when we 
see t^wns within such districts having streets or roads ending . 
with gate,, we may affirm their proximity to roads ; of which I 
Briggate or Bridge street and Kirkgate or Church Btreet in I 

■ Of. StDbbs, Coaat. Hist, of Eng., Yol. I., p. 76, note 4, blso pp. 06, 
10S, 164, 190; Maurer, MarkenTertaHEUiig, }SI ; sane, HofrerCuaoug', ' 
Vol. I., il43 : Waitz, DeutschB VerfassangsgeBchiohte, Vol. IV., p. 38 I 
aeq.; Stubbs, Select Charters, p. 108. , 

'Zoepfl. Deutsche Rechtsgaschichte, Vol. II., ^40, IV.; Sch»def, j 
Handelsg. u. Warenkuiide. Cbap. I. 

'Cf. Taylor, Words and Places, pp. 8l, 148, 149, 173.383! RoemBr, | 
Origins of the English People and English LangUBge, pp. 124, 187, 4IIS ; 
Woolsey, Political Science, ^153; Arnold. Vert. -Qeacliic:hl« derdentscheB 1 
Preiiitadte. Vol. 1,, p. 3 ; Freeman, Eng. Towng and Districts, poM 

•Chap. IV.,|XMi. 

'Taylor, Wordeand Places, pp. 109, 331. See Chap. IV.,piMl. 
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Leeds are evidences.' Brixton, Bruges, Innspruck, Wey- 
bridge, BriaD(;on are derived from the vicinity of bridges.' 
Tbe influence of roads, bridges and cities upon laws still 
remains manifold. 

The maintenance of roads, the travel upon roads, the 
casualties upon roads, including railroads, their use as post 
and military roads, as channels of communication between 
place and place, and the beneficial or blighting effect their 
management may entail, form the basis of a vast amount of 
legislation and many decisions. Relative t^> railroads alone, 
governments are occupied every year with measures to regulate 
them, under forms of incorporation, or police regulation, or 
the exercise of eminent domain,' The management of these 
extraordinary media of commerce has called into existence at 
the instance of receivers of courts, principally in the United 
States, certificates of indebtedness, issued under the orders of 
the court, with the assent of the litigating beneficiaries, for 
the puqwse of maintaining and operating railroads. The 
exercise of the power is partly based upon the obligations of 
a wmmon carrier and a mail carrier which the court assumes 
when it takes possession and, through its receiver, manages a 
railroad ; it is also grounded, among other things, in that rule 
of public economy which requires the highways to l>e kept in 
repair. "The public is entitled to protection in the eoiitiiuied 
Qse of the railway as a king's highway." Though the 
beneficiaries are usually required to assent to such orders, 
practically the proceeds of the certificates are employed for 
many things not for their benefit, and their consent is "only 
colorable and constructive . . . The schoolboy creeps like a 



, Worils aod Pkces, p, 



'Tayl. 
evideDces, pp. 33E. 332. 

'Ibid. 333. 

'Upon this subject consult Schrnde 
I.; Herbert Spencer, Mora!. Poiiticul 
way Morala and Railway Policy; s 
ii42S, 446, 482, 48t>, 490; Pierce oi 
Virtt ; MUIb, ErniDent Domain ; Wootsey, Political Science, Vol. I., pp. 
40, 221 ; Vol. II., pp. 3B0-4O1. 



See same authority for other 



Handel^g. u. Warenkuode, Chap. 
lid Aesthetic Essays, p. 35t, Riiil- 
1 also Wharton, American Law, 
Riiilroads; Green's Brice. Ultra 
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snail unwillingly to school. In some sense he goes volun- 
tarily, and BO consents to go because lie is compelled and 
cannot make a snccessful resistance. In a majority of cases 
where receiver's certificates arc made a prior lien upon rail- 
road property, some portion at least of the holders of the 
senior liens give do more voluntary consent to the issue than 
this. They assent because it is idle to refuse."' These are 
an entirely new species of commercial paper.'' I cannot 
resist the temptation to refer to another birth or product of 
railroads. It is an old doctrine among English and American 
lawyers that when a trespasser, whatever his good faith may 
be, attaches a thing to the soil of another, the thing so attached 
becomes the property of the owner of the soil. That rule has 
been slowly modified;' and now in the ease of railroads it 
has been wholly departed from, notwithstanding that railroad 
companies exercise the right of eminent domain to acquire 
lands against the will of the owner, and are required to pursue , 
the course of condemnation prescribed to them by law. The 
question has invariably arisen in reference to the action of | 
railroad companies in putting roadbeds and rails — a track — 
upon another's lands either without having previously con- 
demned the lands in the mode provided by law, or have pro- 
ceeded in condemning them against the wrong person. The 
courts in the United States, with a few exceptions, now bold i 
that the owner cannot compel a railroad company to pay him 
fur a track it located upon his land under the circumstances 
mentioned, even though he in no way encouraged it.* The 

' Chua. Fiake Beach, Jr., Kcceiver'a Certiflunlee, 3 Law Quarterlj Re- 
view, pp. 430, 431, 439 ; also now to be toaad in the same suLhor'K work 
on Receivers, chapter on Receirer's Certiflcatw. See also to e&mo eHect, 
Meyer v. Johnsou, 53 AU., pp. 337, 34». 

' See same article ot Mr. Beach. 

'SeeJoaeson Liens, Vol. II.. §81131-1189; 80N.C. 111! BOMd.ftOa; 
2 Pel. 13T; 3D Kans. 434; 77 N. C. 168; 2 Der. 376; Scbouler, Per- | 
Bon»l Properly, J5H4-118. 

* 70 Ala. 287, 333 ; 87 Pa. St. 33 ; 84 Koai. 15S ; 43 Wis. 588 ; 80 PU. 
6IS ; 63 Miss. 380 ; 14 Ore^^on, SIB ; Pierce od Railroads, p. SIS ; IS 8. 
W. Rep. 168 ; see contra. 86 Ind. 4U8 ; 47 Oul. 515 ; 31 H. J. £q. 81 ; 97 
M&sa. 2TS ; 124 Mass. 118 ; 35 Ohio Si. 531. 
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courts say, quoting from the Oregon case referred to in the 
note: "In modern times, for the encouragement of trade, 
manufactories and transportation, and owing, no doubt, in 
part to the increased value and importance of personal 
property, many things are now considered as personalty 
which are attached to the soil. The necessities and conve- 
niences of an advancing civilization have demanded a relaxa- 
don of the strict rule, so that now attachment to the soil is 
only one of the several conditions to help in determining 
whether a given thing belongs to the realty .... In view 
of the rights delegated by the state to [the railroad corpora- 
tion in question]; the purposes for which they are conferred; 
theptiblicusefor which the land is condemned ; the just com- 
pensation required to he {>aid for its appropriation ; and the 
great interest the public has in the successful operation of 
the rood — it seems to us that these elements plainly distin- 

lish the acts of a corporation, although technically a tres- 
in building its road upon lands without proper 
authority therefor, from the acts of a common trespasser, in 
affixing chattels [t. e. roadbed and rails] to the freehold, 
and to render inapplicable the strict rule of law which would 
treat such improvements as fixtures and part of the realty.'" 
Here then is another consequence, unforeseen, of railroad 
coQStructiou. It will be noted how this opinion indicates 
the interdependence between railroads and other physical 
oreationB of social aggregates; also the reference to physical 
elements contained in this opinion will he noted, such as 
"personalty," "soil," "trade," "transportation," "public 
use," " compensation," " appropriation," etc. 

Among the commonwealths of North America commissi oub 
are being created to regulate the management and fares of 
railroads, and Congress has also attempted the same upon 
what must be regardetl as an extraordinary scale of magni- 
tude. Whether this will prove beneficial cannot be forttold 

'See tbe case in 14 Oregon S19 ; also reported lu 13 PacIQc Reporter, 
Lp. 800. And also Jonea v. H. R. Co., 70 AU. 237. 1^82 ; Justiu v. K. K. 
|;0o.. B7 Pa. St. 28 ; New^aas v. R. R. Co., 04 Ark. 140, 140. 
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with any certainty. These measures involve a haety and ' 
perhaps too extensive an artificial regimen over railroads — 
ft r^imen that is producing consolidation of roads upon 
gigantic soales of magnitude, and which may culminate is 
centering more power over larger territorj', by means of theae | 
expeditious methods of locomotion and intercourse, in the I 
hands of a few speculating and daring men than even exists 1 
at present, and cities of great magnitude, if not states, ma^ I 
thus be made and unmade. The tariff these impose may I 
operate like a protective tariff upon some communities, like a 
blighting one upon others. It is a grave question whetharfl 
the congressional measure has been builded upon a carefiila 
study of the present and prospective factors involved, < 
which physical elements constitute a large part. 

Among roads, rivers and other channels of intercourse hyM 
water are to be embraced. The influence of rivers and wat^^ 
has been partially treated under another head. Here we | 
may consider the use social aggregates make of them. Thus, 
they become highways of intercourse whereby different sec- 
tions are brought together politically, as occurred with the 
French settlements in Louisiana, Illinois and Canada, by 
means of the Lakes, the rivers of Illinois, Indiana and Ohio, \ 
and the Mississippi ; they afford the easiest means of com 
munication among a people who have not yet felt the need o 
cutting roads through the wilderness; they have formed 
barriers of protection to jjeople ; they have afforded food ttfm 
the inhabitants of the earth. And in our modem day thofl 
poverty-stricken can find upon bodies of water that are public!^ 
a right to fish and thus to maintain life without infringing o 
other's rights. The use of rivers and other bodies of water* 
for intercourse is recognized in legal systems, in the codesfl 
of law regulating navigation on internal waters, upon i 
ocean and inland seas. The intercourse between i 
aggregates is what led to such systems, developing witil 
the size and needs of such aggrt^tcs. They ori 
ally were based on what resulted spontaneously from t 
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wt8 and metliods and medium of navigation. But reforms 
and adflitions have been made which are contained in 
the notions which experience has shown to be beneficial; 
which therefore one their origin to more or less thought. 
The mills of earlier and later days, and the legislation thus 
engendered, from the early Hof or Dorf to the present New 
£ngland Town, depend upon river and streams. Canals and 
were created by social aggregates for needs that were 

It, and were the basis of much controversy at certain 
stages in the history of government. The Suez Canal and 
the canals of Asia, Egypt, Europe and the United Slates 
filled positive needs, and were and are the subject of legisla- 
tion and rights which courts and nations enforce. 

The early mills, agriculture and herding of flocks implied 
social a^rcgation. The earliest form of agriculture in the 
shape of any sharp-pointed stick for digging roots resulted 
only after some form of aggregation made it needful, and the 
onerous character of labor required to develop it made any 
advance in it depend upon the existence of a class which was 
in more or less subjection to the others of a given group. 
The herding of flocks is hardly practiced as early as the 
practice of digging for roots, but it is possible for it to have 
existed among many aggregates as to whom agriculture was 
limited or perhaps non-existent. Both herding and hus- 
bandry are emanations from the pursuit after sustenance, 
iSo they are both the outcome of favorable physical sur- 
roundings, and they have proven prerequisites in the forma- 
tion of such aggregates as are required in the formation of 
states. They are the bases of regulation and regimen far 
back in the history of mankind,' And this regulation and 
regimen keep pace witli the changes and progress or retro- 
gression of the ma.sa. The earliest forms of pastoral and 
i^icultural communities seem to show a community holding 

'Tjlor, Anihropolojtj, p. 214 teg., ]>. 418 geq.-, Spencer, Principles of 
Miologj, Vol. II., ^yiS teg. See ulao Seebobm, English VUlage Com- 
KDitr. p. 437. See Chap, III., Sec. I., posl. 
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land in common without individual ownership, amoDgi 
whom, as judged by later practices, the regulation theret 
was the result of practice and experience.' 

The development of social aggregation implies, therefore 
beside roads, pastoral life and agriculture. Wo know thai] 
without these property in land would not have been possible,. T 
neither could the early communal political organization have 
flonie into existence. Without these the possibility of any 
kind of cooperation needful to city life would liave been pre- 
vented, and municipal life would never have found a being. 
It would then have been impracticable for a civilized i 
gate, such as a State, to find a basis for existence. OiwJ 
present laws contain, as historical remilts, a vast number a 
regulations which bear on laud ownership, that liad a begin^ 
ning in and for many centuries depended upon a paston 
life and agriculture ; and modem codes contain numbers a 
r^ulations showing a dependence of the social aggregate 
upon this use of land. I shall treat of this Bubject moi 
fully hereafter.' 

The use of weapons, the practice of war, is another ind 
dent of social aggregation.' It was certainly a very early ph< 
nomenon. Forcible resistance or attack are the phet 
of animal life, when bent on securing subsistence or satisfyini^'l 
passionate impulses. And these aspects of acquisition or d 
fense come up through all stages of human existence. Thq 
develop into self-help and the combined defensive energies fl 
the family group. Roving families compelled to seek for foo 
Bulijected to severe vieiasitudca, as already hinted at, ' 

'Sen llftiissen, Agrarfaistorifche AbbaDdlunji^eiL, Vol. II., p. M « 
Maurer, MtirkenTertB3sutig. AppendU : mmt, DortvcrFasfung, A[ipendlii 
Seebohm, Eng. Village Commuiiitj ; Laveleye, PrimiliTO Piope 
Spencer, PrincipleB of Sociology, Vol. 11., Part V., Chap. XV.; MftiH 
Village CommuDities. See Chnp, III., Sec. I., pott, 

■ Cf. Cbap. 111., Sec. I., post. 

*"ln rude wwietiei all adult males are warriors; and, consequently, 
the annj is the loobilized com ni unity, and the community is the army at 
rest. "— Spec oer, Principles of Sociology, Vol. 11., ^610. 
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be more incliuecl to attack, and by natural mcrement of expe- 
rience develop a militant state or condition. Neighboring 
triliea subjected to Bimilar conditiouB, when coming into coUi- 
Bion, would engage in etrit'es. Tlie weakly, the more peaceable, 
would need protection. They would ultimately be merged 
in other more warlike groups, becoming their slaves, or, where 
poasessed of superior traits, their equals or supiiriors. The 
discipline thus engendered, enlarging with the group and 
with the nteds and successes and defeats it suflered, would 
become amplified in details and severed in form, presenting 
increasingly with its vicissitudes a stricter subordination, or 
it would succumb to disintegration resulting from want of 
subsistence or from defeat in wars. The character of warfare 
typifies the character of the mass engaged in it. Among 
the lowest races there is no organization. All the men go out, 
in a desultory sort of way, and the wars are not very bloody ; 
the women sometimes assist. The picture which Champluin 
drew of a battle between his Indian allies and the Mohawks 
shows how very primitive was their mode of warfare.' It pre- 
sents two swarms of men with bows and arrows, who ap- 
proached close to each other and delivered their arrows. Cham- 
plain and two French arquebusicrs in a few minutes defeated 
the Mohawks with a few well directed shots. Among more 
developed tribes warfare is much more serious, difficult and 
imposing. Many of the tribes of Asia and Africa have shown 
far superior skill in the military art to these lowest races, 
with each advance presenting a larger or more compact aggre- 
gation, better arranged and disciplined and govciTied. And 
the history of mankind has been in a large measure the 
history of the military art.' That it was which conspired to 

' NMfjitke and Critical History of the United States, Vol. IV,, p. 120, 
Cf. \M,t two chapters of the present work. 

•Consult Spencer, Principles uC Sociology, Vol. I,. J359, Vol. II., P»rt 

v., Chnp. XII. 1 Tylor, Anthmpologj, p. 331 »eq.; Hallam, Middle Aga«, 

Vol.1., p. SSSief.; Roemer.Originsor the En^cliah People, etc., p. 144 mq.; 

Bancroft, History of the United Steles. Vol. II.. Chap. XXXVII.; Green, 

, H&king of Bnglftnd, p. 164 gtq. ; suae. Conquest %i BngUad, pp. 66, 6Tt 
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consolidate tribal and municipal organizations, thus creatiag'' 
larger territorial soclnl aggregates. It created a hcadandakincl 
of political existence among loose formations. We know that 
without it no Roman Empire, nor Merovingian or Carolin- 
gian dynasty would have been possible, and that Euroire to- 
day would be without any such social aggregations as it has. 
The importance of the military art can be seen by reference to 
what it hus lost in social evolution. Setting out with that 
period in which the army is coextensive with the adult and 
male population, and a. body-politic has not yet formed, we 
observe how it eventually becomes specialized, "There is 
the restriction in relative mass which, first seen in the growth 
of a slave population engaged in work instead of war, 
becomes more decided as a settled agricultural lile occupies 
freemen and increases the obstacles to military service. 
There is, again, the restriction caused by that growing cost- 
liness of the individual soldier accompanying the develop- 
ment of arras, accoutrements and ancillary appliances of war- 
fare ; and there is yet the additional restriction caused by the 
iutenser strain which military action puts on the resources of 
a nation, in proportion as it is carried on at a greater distance. 
With separation of the fighting body from the body-politic at 
large, there very generally goes acquirement of a separate 
head. Active militancy ever tends to maintain union of 
civil rule with military rule, and oOen causes reunion of 
them where they have become separate; but with the 
primary diflerentiation of civil from military structures ia com- 
monly associated a tendency to the rise of distinct controlling 
centers for them." ' The factors that imply a militant con- 
dition of the tribe will likewise account for that disposition 
which regards robbery of strangers as legitimate ; human life, 
on its own account, of comparatively little value; cruelty an4 1 
slavery as natural ; and agriculture and the herding of flocks I 

414, 41R, and tee the whole ot thtie tvo works, anil geiiemll; Spenur^ J 

Descriptire Sociology. For dovelnpment ot Koman niiliterj (lisoiplioB, ] 

•M Marquardi. Rom. StaataverwnlLung, Vol. II., Fart 111. 

'PriacipltssotSociologf, Vol. II., gS21. 
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Bud the practice of peaceful profosBionB as menial. And the^ie 
conditione, as we know from European history, will not die out 
until the body-politic is formed upon those broader bases 
implied in recent aud most modem state formations. The 
savage disposition in mankind, its animal impulst's and pas- 
sions, promoted by association among human beings, have 
succumbed slowly to the moral suasion and influence of a 
developing humaneness ; the one was more a physical, the 
latter a more mental impulse. And the feelings of anger, fury, 
malevolence, by which individuals are influenced, are surviv- 
ing remnants of those same animal impulses.' That the law 
has dealt with this impulse needs no telling. Malice makes 
crime more atrocious, civil offenses more grave. But the 
law has dealt only with acts; the motive is punishuble only 
when manifested in acts, and the acts indicate the motive.' 

The products of military life have been, si)eaking of phys- 
ical conditions, aggregations of individuals in increasing 
cohesive form; construction and maintenance of roads; 
creation and maintenance of slavery or serfdom; the main- 
tenance of status as opposed to contract; demand for fort- 
resses ; demand for arms, ammunition, ordnance, etc. And 
as these came into existence there were bom regulations, 
rules, customs, laws (call them what you will) relating to 
the needs of a community engaged in war, increasing as the 
community enlarged. From rules inhibitory of desertion or 
cowardice, among early tribes, and modes of treating captives, 
down to the elaborate rules embraced in modern military 
codes and treaties and hospital service, one can trace up the 
evolution of rules of military conduct growing up with ths 
practice of war, while social aggregates broke up and reformed 
or merged in other aggregates or ceased to exist. And one 

■Compue Spencer, t)nta ot Btliic«; Tylor, ADthropoIogy, p. 406 iiq.; 
Bain, Emotiona and the Will, p. 179 atg.; Leslie Stephen, Sckncn of 
BthiM. p. 23fl ; Martineiu.EthicalTbeorT.p-lTa*!?.; Miuil, Vol. VIII., 
pp. 61,415,663. 

* Bishop, CriminBl Law, {^304 aiq.; SUpheu, Walarj ot Crlminiki Law, 
VohlL. p. nOif^.; w WoolBej, Political Science. Part H.-Clup. VIIL 
For earlier up«ct« of cnmiual law, Me Post, Bauiteine, etc., Vol. I. 
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can trace to wars the continuance of barbarousncss down to 
our own daj' in many forms, and the sanguinary character 
of codes up to n very recent day iu some countries and the 
continuance of such codes in other countries. The practice 
of war, like the practice of other things, begets a taste for it 
and a corresponding disposition ; and thus military art may 
tend, when aided by the existence of large, well-formed and 
compact social aggregates, to become a factor promotive of 
anti-social anti-humane rules. But no one can legislate for 
armies :ind for their proper management who attempts to do 
go by reference to theory only. Many physical conditions 
must be studied and borne in mind before a successful cam- 
paign can be assumed. Von Moltke's knowledge of French 
territory, French railroad capacity and other resources formed 
a base for legislation that facilitated a most extraordinary 
campaign. The knowledge of Russian power has had an 
eSeet ui>on European legislation; the contiguity of RusBian i 
dominion upon English legislation. | 

Barter ami trade are other incidents of social aggregation. 
It would be difficult to imagine any extended co-operative 
life without these factors. They have followed close upon 
early forms of aggregation and have kept pace with develoii- 
ment. The practice appears in the " swapping" among chil- 
dren, and in a similar act among early beings. Many savage 
tribes show that they understood the practice. The Indians of 
North Amerifa in the days of the first settlers used " wam- 
pum" as a medium of exchange; the Australian tribes 
carry stone, valuable for making hatchets, hundreds of miles 
and accept in return therefor products they prize. The Iliad 
speaks of barter.' The Esthonian word raha, money, in the 
related language of the Laplanders means fur. In RusbU 

' VII. 472 ff. Oien tormpd tha basis of barter. Ibid. II. 4«, VL 
336. XXI. 49. XXIII. 708 ft.; OdjM. I. 431; Jerons, Hone? »nd th« 
Medium of Exchange ; Schrtider, HaiidelBgeBcliichte u. W&reiikunde, 
Chap. IV. The evidence points to ornament* ni the first forma of 
mone;r- Sehrader, loe. Hi. The earliest lorms of barter were probabl7 
gittJ given la eichange lor gifts. Ibid. 8, 10, 
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kimg, money, means marten. The Danes used cattle and, 
after they had progressed in agriculture, grain in barter. 
Cattle were used among the early Grermans, Irish, Scotch 
and jVnglo-Saxons. The Kirghisea use horees and aheep, 
wolf-skins and lamb-sltins. Among the Persian nomads 
eheep or, when held iu subjection in tlic cities, corn, straw 
and wool are nsed in exchange. Cattle are nsed in barter 
by the Tartars and the Tsrherkeasens.' In Rome pecunia, 
which originally meant property, riches, wealth, woalfli in 
cattle, later came to signify money; it was derived from 
pecus, which meant cattle or, collectively, a herd. Pecus is 
said to be related to the Gothic faihu, Anglo-Saxon fed, 
German rich, English fee, all derivations of the same root 
jKifu, and all mean cattle. Tlie early swapping we know 
■ has evolved into the vast and multitudinous transactions of 
commerce that now occupy the attention of a vast number 
of the inhabitants of the world. The methods whereby this 
bftB been accomplished embrace means of transportation, 
regulated between town and town by tolls or duties — tolls 
and duties that were the forerunners of the tariff policies of 
nations. So these methods embrace places of trade, such as 
markets and fairs, from early days to our own day ; and now 
also market-places and expositions, all of which are the 
occasions of no little legislation and a great many decisions,* 
Banks, coinage, commercial paper and securities, bailments, 
telegraphy, intercourse between nations, states, cities and 
other localities, manufactories, shipping, invention, even 
acienee, more or less directly represent methods whereby 
commerce has become so large an element of human activity. 
And all of these constantly imply the use and need of phys- 
icsi objects, also aggregations and aggregate unity end action 
depending as much, if not more, upon spontaneous growth as 
upon self-conscious origination. 

' Compare Botscher'H Political Economj-, Book II., Chap. Ill,; Tjlor, 
Anthropologj. p. 381 aig.; [lallam. Middle Afm, Vol, II., p. 537. 

*A splendid inqairy into the early history at trade i« to be fouail In 
Schncler, HandelsgeBchicble und Warcnliundt. 
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Roads, bridges, fortifications tend to add new n^regates 
t-o those already existing. They contribute to make agricul- 
ture, the military art, and barter and trade more exlensive, 
effective and influential. And these severally act and react 
upon each other when utilized by the growing aggregates. 
They do nothing by themselves, yet they shape the molding 
and evolviDg forces of social aggregates, and they inci- 
dentally tend to make and unmake customs and laws. 

The influence of social aggregation upon jurisprudence now I 
meets with general recognition.' It has been affirmed that I 
the legal unit was the family ;- and from that point the hia- ] 
tory or development or growth of law has been traced up. 
The customs expand with aggregation into larger social J 
forms, and (as social aggregations become more complex 
and numerous,) assume more and more those form.t which J 
approach nearest to our present laws. When city and j 
national life come into exititence they are based on social J 
aggregations previously enlisting, and upon that masB of f 
customs and forms which represent the sum of acting and f 

' Ihering, ^iweck ira Recht, Vnt. II., 142 ; Wfanrton, American L&w, J 
Chaps. I. and II.; Stephen, Science of Ethies, Ch»p. IV.; SpenceTt 
Principles of Sociolngj, Vol, H., Politicdl Iiistiliitione, esp. Chap. XIV.; 
same. Data of Ethics, Chap. Till.; Fiske, Coamio Philosophy, Vol. II., 
240 aeq,; AiooB. Science ot Law, Chap. IV.; an article by Prof. S. W. 
Dyile, in Mliid, Vol. XIII., -IIS seq.; Leoky, History of European UoraK 
Vol. 1., 130 wg., and other ponionBof the same work; Courtuey.Conitrno- 
tire Ethics, 2Q aeq.; Frederick Pollock, Essays in Jurisprudence and 
Ethics, Chaps. VIII. and XI.; MonteEquieu, Spiritof Laws. Book I., Chap. 
111.; Harkby, Elements of Law, Chap. I.; Holland, Elements of Jurispru- 
dence, Chap. IV.; Clark, Practical Jurisprudence, 140 seq.; Savignf, 
Henligen It. R., Chap. 11.; Holtzendorf, Encyclopedia der Rechtswls- 
aenscbuft (Systematischer Theil), patsim, esp. see first article on ths 
Philosophical History o! Jurisprudence; Fowler, Progressive Morality, 

'Maine, Ancient Law, 138 stg.: Miller, Philosophy ot Law, 47 leq.; 
Beam, Aryan Household, passim; Essays in Anglo-Saxon Law, 132; 
but see Chap. III., Sec. II., and Chap. IV., poBl. The earliest form wu 
not the family as much hb it wits a group of so-calleil kinsmen, clustered 
around a female or females. For an illustration see W. Robertson Smith, 
Kinship in Arabia. 
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doing of these a^regates. Some customB or laws are pecu- 
liar to aggregates — thus those customs or laws which control 
in the deliljerations and movements of bucIi aggregates with 
reference to each other. The leagues of early Grecian com- 
monwealths, of the free-cities of the Rhine, tlie Hanseatio 
League, the treaties between nations, and a growing mass of 
rales governing the relations between members of united or 
confederated states, all imply legal relations aud indefinite 
legal problems. In our modern day the relations between 
the nation and the state, between the nation and the town- 
ships, counties and cities, and between the state and its sub- 
divisions, have given rise and will continue to give rise to 
important legal positions and problems.' The commerce 
clause of the United States Constitution, which originally 
oontemplatcd the power to impose a tariff for protective pur- 
poses,* seems in this to now militate against State integrity 
and to require a different interpretation on this account.' In 
any event, up to quite recently the superior prevalence of 
Stat« loyalty completely dropjied from the public conscious- 
ness the original moving causes of that clause. The sense 
of State and county integrity has-been creating a sentiment 
adverse to the exercise of any control over cities and coun- 
ties by Federal tribunals. Corporate life has found a great 
expansion in the shape of municipal and especially private 
corporations; and the continual increase of these, and the 
vast wealth and influence they are securing, is begetting a 
eentiment adverse to them. Therefore legislation concerning 
railroad and insurance corporations is becoming stricter and 
more extended. Corporate life, of the kind just mentioned, 
has introduced that lack of sympathy between employer and 
employed which is increasing the discontent of the employe, 

'A refereuce lo Coalej, CoDBtUntioDal Limitation?, will coDfirm this 
etatemeni, 

•Tariff nist, of Ibe U. S., bj Diivid H. Muson, Part I.; Crit. and Nar. 
Hist. D, S., Vol. VII,, Cbap. IV. See also the last chapter of this work. 

'Reports Am. Bar A»'ti, Vol. XI., 247 ug., & pajier b; J. Randolph 
Tnoker. 
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and is manifesting its results in strikes, in socialismand 
anarchy. So, too, furnishing as it does tremendous leverage to 
men of exceptional financial skill, tliia corporate li^e is putting 
political entities at the nicrey of a few, and is becoming the 
means of vast accumulations in the hands of the few at the 
expense of the many. It is also loosening the cords of family 
life in favor of luxury, over-indulgence and skepticism. The 
law deals with all of these eircum stances, or ought to. How 
can it do so properly, save by a recourse to the fundamental 
causes of evil ; save by a study of those elements which have 
rendered possible these growths ? The aggregation of indi- 
viduals is looked at, in certain particulars, with more or less 
concern by governments, and the laws reflect this sentiment. 
In many European countries it is a crime, more or less severely 
punishable, for men to assemble together at certain times and 
places, no matter what the occasion. Socialistic and com- 
munistic movements are condemned and punished with 
severity. And in our own law certain combinations, whether 
willed trusts, pools, or by other names, are treated as crimtnal 
conspiracies.' 

Not only in the form of States, cities, townfe and the like 
is law moulded and fashioned by a^jegates ; not only by 
the family or tribal groups is it atfected; it is likewise 
affected by those aggregates which are formed for purposes 
of trade in different centers or places ; by those a^regates 
which contemplate the regulation of benevolent and jienal 
establishments, and by those aggregates which embrace the 
"humanity " of a given period. All sorts of such forme are 
continually arising and djiiig cot, leaving their effect apoa 
the laws that are extant.' 

'See Wright, Criminal Conspinkcies, with CorBwn'B addition therato. 
Two or more persons are essential to conetitute a conspirftcy, ibid, 127. 
But u itiBii and wife are not capable of eo cotiiipiriiig, ibid. Couepinof 
has liern s»i<i to be "a breathing together." 38 Fed. Rep. 808. 

'See Bacon, Benefit Societies and Lite Iiisiirance, Cliap. II. Beside 
corporate &9$ocLalions ma; be meutioned unincorporated aesocistioos, 
part nSTShi pa and clubs. See J bid.. Chaps, I. nad 11. 
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The individual himself changes under the influence of 
social aggregation. In some respects tiis personal freedom 
becomes more restrained, either as slave or serf or dependent; 
in some particulars, that is in the opportuuities and capacity 
for accumulation and the superior means of preservation thus 
afiurded, he may secure a less precarious means of existence 
and obtain a larger personal enjoyment than he previously 
had. And the law reflects, in multiform particulars, theee 
eflects. His mental condition, which is least dependent npon 
physical fiictors, nevertheless exhibits the effect of such devel- 
opment, as social aggregation superinduces, in a developed 
brain, in inherited feelings, in social aptitudes. And the 
dependence these have upon physical elements is easily seen 
when lesions or physical taints produce abnormal conduct in 
this or that particular. The brain is now r^arded as the 
seat of the mind, and its physical characters are too obvious 
for discussion,' and the law which recognizes the causes of 
insanity, or mental disease, in a diseased brain, looks with 
suspicion at the will or contract of the undeveloped mind or 
brain of the infant, of the weakened mind or brain of the 
inebriate or idiot or those afflicted with senility, and it mokes 
allowances for the more emotional and susceptible natures 
of women, especially wives, and contains provbions for the 
protection of all of these; these provisions are rules which 
have come up with the growth and development of society, 
thus illustrating tlie recognition of social aud physical ele- 
ments as controlling factors. 

The position of the individual in the early village com- 
munity, typiiied in the Russian miV of to-day, is radically 
different from that occupied by him in the United States. 
His rights and duties were less comprehensive and detailed. 

' Campare Bain, Tbe Emotions and the Will ; snme, The Senses and th« 
Intelleot; Spencer, PririoipleB o( Psyoliologjr ; Lewaa, Problems ot Lite 
■nd Mlud; Maudsley, Bod; and Will; ume, PfajrsJoloi;]' sud Palbnlogj- 
of the Mind; Sullf, SeD»atian Mid luluition ; ume, lIlDeions; Wundt, 
Grundiuge der phfsiologischen Psychnlogie ; KiboC, Disraseaof Memorj; 
Mme, DUeuMa o( Will ; IiUfs, The Braiu and its Fuuclions. 
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His place in the body of which he was a unit was of more 
coneequenee than now, but his freedom of action waa more 
restricted. The existence of frequent ware and a militant 
organiiuition begot and maintained in ancient Komc a feeling 
of patriotism and reverence for power that rendered pos- 
sible the deification of emperors and the enforcement of 
that apotheosis by laws. The industrial development of later 
ages has produced a regard for promises and oaths that is 
evidenced in the laws against perjury and in favor of the 
enforcement of contracts to an extent unknown in ancient 
times. And these influences have colored the lives of indi- 
viduals as they have given character to the age and the state. 
The drift of modem communities seems to be towards 
democracy and a kind of socialism.' In the heart of Europe, 
under the Berlin Treaty, a great extension was given by 
monarchical nations to democratic tendencies, and was forced 
upon all of the parties thereto by circumstances based upon 
mutual distrust. So in England and the United States, 
laws aiming to provide for and protect the masses, in utter 
opposition to the doctrine of biinaer /aire, have been all along 
on the increase.' Poor laws, laws relating to land-ownership, 
laws jiroviding for state ownershijj of railroads, telegraphs, 
etc., mechanics lieu laws, laborers lien laws, are evidences of 
the moderate form of socialism. But other graver aspects of 
a similar tendency may l>e found in the disposition to make 
laws interpretable and applicable as in the judgment of any 
jury may seem most appropriate," That democracy pro- 
duces good results and political self-control has been exem- 
plified on more than one occasion in the United States, 
especially af\cr heated presidential elections. And that an 
extravagant application of democratic theories may tend to 
annihilation is well illut^trated by anarchism. Both result 

'Compare Hosmer, Tbe People sad Politics, nti 
Qunrterlj. Vol. III., G40 aeq.; Qraham. Old atid M 

■ ElerberC Spencer, The Maa versus the SUI«. 

'See th« inslmetioDa given by tba triul ]'<ijge in tbe anarchist trials of 
Spiess and his confederates, Nottheast Reporter, Vol. XII., 
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from com bi nation 8, and both react in forming tVie legal status 
and feelings of individuals. In the United States those who 
have become identified with its democratic institutions dis- 
play largely a feeling of deference and obedience for law and 
oourts; while those who have become transplanted there, 
and do not care to become identified with its institutions 
and body-politic, aim to annihilate the governments and laws 
there prevailing by means of assassination, fire and dynamite, 
in spite of the fact that they invoke with vehemence, even 
frenzy, the protection of the government and laws when 
called to account for their atrocious doctrines. The effect of 
aggregation upon the individual was illustrated by the history 
of slavery in the United States after the Federal Constitution 
was adopted. Introduced into the country by traders, it 
flourished both in the North and South, until climate and soil 
in the North demonstrated the need of that thrift and toil 
which are inimical to serfdom ; these begot economy, great 
enei^-, careful regimen and thought, and an unfavorable field 
for slave and other unprofitable labor. In the South manu- 
facturing was not followed; there the cultivation of tobacco, 
com and cotton, and the great heat which rendered exertion 
painful, produced a favorable region for the employment of 
slave labor. The needs and demands of the latter and the lack 
of such needs on the part of the former produced that antag- 
onism which culminated in abolitionism and secession and war. 
The resulting emancipation has produced new social problems 
with which political parties, legislators and courts have been, 
and win continue to be, called upon to deal. The emancipa- 
tion movement was the prolific cause of many urgent laws, 
and ita results will be still further seen in the multiplication 
of other not less urgent laws. 

Before concluding this chapter I venture to mention the 
productive agency which animals have played in the formation 
of laws. One needs but to be reminded of humanitarian laws 
for the protection of animals, in order to understand that 

'See Chap. lV.,posl. 
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tlieir [ffescnoe baa given rise to eerioue controverBjr in tfaa 
fi«M of Isw. Vivisection le thug lamed and rendered 
impotent of results, when it ought not to be improperly 
obecked. Laws against estrays, vicious animals, and for the 
UoHiflDg of animals result from their presence and use in 
todftiwi. That they are capable of ownership and value 
needs not h> be told. 

KoTK. — Mr. A. L. Lyall, whose familiarity with Indian 
iiutitutions and history will not be questioned, says: "Xo 
betler example [than India] could be found of the force with 
wbieb needs and risks of a primitive age can bind men 
together by »ponianeou» c^mbhiation, for the purposes of social 
preMTvation and continuity."' 

Profecfior Woolsey affirms : " There is no highly civilised 
Kociety which, if it» history is traced back, does not contain 
•ome viMtigee of a type of {wlity, which may fairly lie Eup> 
powed to be wmnected with and to have grown ovi from the 
fintl inNtitutidnn of mankind. There is no savage or uncivil- 
ised rau! which cannot in its institutions be referred back, 
on lh« HupjmHition of degeneration or of natural departure, to 
ttoeial forniH that ^ete out of the family state or out of some- 
thing like it.'" 

Mr. Ilosmer, who has written a remarkable book on poU- 
ti<«, tay* timt "(immunities of human creatures — 'botlies 
irolitio' — art) orgimisms that have an existence marked by 
ilefiuiUi Htogca of growth and decay; and the changes that 
tako place in that existeuoe do ao regularly within certain 
llmiu, and under the influence oi extemai physical condUiona, 
tff of impulittJi orii/imUiitf/ in llie. vital resources of these bodies. 
Tliey have ihi-ir physiological history, and the facts of this 
history recur with certainty in the same circumstanoes. 
J'olitiwt— Bit ft clus»ifictttion of these facts — the digestion of 

•A. h. I'jM nn HIr Honrj' S. Muiue. Law Quarterly Review, Vol. IT., 
ISS. 
•TlicodoN U. WuotMX, PoUtltwl Soieuoe, Vol. I., J137 ng. 
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the facts iDvoIved in the relations of men in political com- 
munittoB, and in the relation of Buch communities to one 
another — is as clearly a phyEical science as natural history — 
of which, indeed, it is a further part, for it ia a habit of the 
iJUiimal man to construct states.'" He has written a profound 
treatise which tends to show how one form of government 
has flowed from the other, in the consecutive growth of man- 
kind ; becoming revealed in spite of the bloom and wreck of 
many nations. 

The purely physical aspects of aggregates in the produc- 
tion of law are well illustrated by Professor Sheldon A.mos, 

his works on the science of law and the science of politics.' 
In one place he ssiys : " The object for which the rules which 
constitute a nation's law are made is the determining of the 
mutual relations of the human beings who form the com- 
munity." 

"The whole community may be regarded as composed of 
an active crowd of multitudinous atoms, incessantly crossing 
one another's path and interfering with one another's free- 
dom of movement. The influence of family life and of the 
simpler forms of agricultural and industrial co-operation 
tend, of themselves, at the very birth of the state, to create 
within the realm of this confused atomic action an increasing 
number of fixed groups or centers of independent movement. 
About the same time another series of events is taking place, 
giving rise to the phenomena of law. These events are of a 
different description in different communities. Either the 
spontaneously enlarge themselves and the village 

lorbs the family, or some one or more of the originally 
groups enlarge in numbers or increase in import- 
out of proportion to the rest. Or the whole community 
mes subjugated to the sway or influence of some already 
inized state. What is of importance, however, to notice 

>Q. W. Hotmer. The People and Polltios, 3$, S3. Sea iiiro Uillw, 
Jtlilowfihr □( Law, Lecture IX. 
* A SyBlematic View of tho Science of JuriBpradeuce ; Science of Law, 
d Soienoe ot Politics. 
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IB that, ID every case, the final result is the adjustment of the 
limits of free movement of the various groups constituting 
the community, in respect of their capacity for disturbing 
each other.'" 

"Physical relations involve and gencrute jural relations, 
in the case of self-conscious beings. Person and properly: 
have created the state just as truly as the state has created 
them. Or rather, as in an organic body, each part is a means 
and at the same time an end," In the same chapter pro- 
gressive integration in the formation of Ian' is insisted upon.' 

No person has shown more conclusively the play of tt^re- 
gatioQ in the production of law than Mr. Herbert Speuocr. 
One cannot single out portions of his work to illustrate this. 
The Principles of Sociology disclose it in a most marked, 
manner. The formation of groups, their compounding and' 
recompounding, arc emphasized as accompanying social evo- 
lution, and law is shown to be one of the products. It would 
appear from what he has written that the evolution of human, 
beings necessarily involved social evolution and social pro-' 
ducts, and that law was a spontaneous outcome." 

"Wenn wir in der Betrachtung des Rechtsverhitltuissea- 
von alien besonderen Inhalt deeselben abstrahireu, so bleibt' 
nns ala algemeines Weaen desselben ubrig das auf bestimmta' 
Weise geregelte isusumnienleben mehrerer Menscheu. Ea 
Uegt nun sehr uahe, bei diesem abstractcn Begrifi' eineT 
Mehrheit iiberhaupt steheu /.u bleiben, und das Kecbt aU. 
eiiie Ertindung derselben zu denken, ohue welche die Jiussere' 
Frciheit keines einzelnun bestehen kcinnte. Allein ein 
solches zufVilliges Zusarameutreffen einer unbestimmten 
Menge ist eine wiUkiihrliche, aller VVahrheil ermangelnde 
Vorstellung : und funde sic sich wirklich so zusamraen, SQij 
wiirde ihr unfehlbar die Ftihigkeit der Rechtserzeugungi 
mungeln, da mit dem Bodurfnisa uicht zuglcich die Kraft dt 

' Science of Law. 78, 79. 

• Wm. Gftlbwith Millar. Philosophy at Law, 280. 

•Prinoiple* o( Sociology, Pftrt V.,Cbap. KtV. Cf. also IHt* of Bthk%^ 
paegim. and his recent <Tork on Justice. 
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Befriedigung gegeben ist. In der That aber finden wir 
uberally wo Menschen zusammen leben, und so weit die 
Greschichte davon Kunde giebt, dass sie in einer geistigen 
Gemeinschaft stehen, die sicb durch den 6ebrauch derselben 
Sprache sowohl Kund giebt, als befestigt und ausbildet. In 
diesem Naturganzen ist der Sitz der Rechtserzeugung, denn 
in dem Gemeinsamen, die einzelnen durchdringenden Volks- 
geist findet sich die Kraft, das oben anerkannte Bedurfniss 
zu befriedigen/" 

'Sayigay, Heutigen rom. Reohts., Band I., §8. See Savigny's and 
Spencer's views compared in Wharton, Commentaries on American Law, 
2106. See also post. Chaps. III., IV.; also Holtzendorf, Bncyklopadie 
der Rechtswissensohaft, Systematischer Theil, 602. 



CHAPTER in. 

THE EVIDENCES OF PHYSICAL AND SOCIAL FACTORS 
IN LAW. 

SECrriON I. — IN THE LAW OF PROPEBTY. 

Though procedure may have been larg:el}' instrumental in 
giving early expression to law among archaic communitiea,' 
it does not seem to have been its first producing cause. The 
most primitive form of procedure known, self-help, which is 
practiced by animals far down in the scale of organization,* 
and which is an utterance of that physical impulse which 
manifests itself in the defence of food, motes, offspring and 
habitation — this Bimplest, earliest form of procedure implies 
possessions, valued possessions. Whether land or other 
objects were tlie first occasions of recognized ownership is a 
question of interest. Though it does not seem to be of 
pressing importance in the present discussion, I discuss it 
briefly. There are those who think that personalty rather 
than land formeil the flrst basis of ownership.^ Next to 
defence of life, the capture and retention of food are the 
earliest forma of acquisition ; the acquisitiou of mates, 
slaves, and of habitation is later. No doubt movable objet 
first became tlie basis of i»roperty. And with them caoi 
relations, even if unexpressed and unconsciously felt, 
mcam and fuum. From thence came the disposition which i 
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which BB8 infra, Seo. IV. Also see Pollock, Torts. 3L 
some SAvoges vbo have do idea of acquisitiun of propertffl 
Felix, Der Einfluss der Natur auf die Eiitw. lies Eif^entliums. p. 3. 
'Sae Spencer. Data ot EtliicB, Cliap. II. 
■Compare Spencer, Principle* ot Sociology, Vol. II., Part. V,, ChapJ 
XV., JJ536, 687; EsSiiyB in Auglo-Sason Law, " The Anglo-Saxon Pro' 
oedure," Part V., 227, and olher parts ot the same esEay 
Haodebgeschichte u. Wunnkunde, 67 teg. 
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implied in ejirly notions of seiein.' The acquisition of food 
is a primary instinct or impulse which is so all-pervading 
that it seems the earliest form of acquisition and the pre- 
sumption, in the absence of countervailing evidence, of 
ownership. It is not unlikely that the possession of mates 
and slaves, involving war and capture, may have antedated 
land ownership among some early tribes. Schoolcrafl, speak- 
ing of the Ck)mancheH, says: "They recognize no distinct 
riglits of mmm and hium, except to personal properly, 
holding the territory they occupy, and the game that depas- 
tures upon it, as common to all the tribe : the latter is appro- 
priated only by capture. "° Of the Brazilian Indians it is 
said that " scarcely anything is considered strictly aa the 
properly of an individual except his arms, accoutrements, 
pipe and hammock.'" Treating of beings in a similar state of 
•Bvagery, another author says that " personal or individual 
property was chiefly what each wore or carried.'" The same 
author affirms that " among the lower races the distinction 
which our lawyers make between real and personal projierty 
appears in a very intelligible way. Of the land all have the 
use, but no man can be its absolute owner. The simplest 
laud law, whicli is also a game law, is formed among tribes 
who live chiefly by hunting and fishing. Thus, in Brazil, 
«ach tribe had its boundaries marked by rocks, trees, streams, 
«r even artificial landmarks, and trespass in pursuit of game 
iwas held so serious that the offender might be slain on the 
■*pot.'" " At this stage of society in any part of the world, 
'ery man has the right t{) hunt within the bounds of his 
n tribe, and the game only becomes private property when 
•uok."* 

■ Tbkt seisin at personsltf as well ae ot reality existed, see F. W. Hail- 
Und. The Seisin ot Chittlels, Law Quarterly Review, Vol. 1., S24 «j. 
See aathorities in last preceiling note. 

» Prinoiplea ot Sociology, Vol. II., 8537. 

>ibid. 

'Tflor, Antliropolog7, 420. 

*/6W. 410; Spauoer, Principles Qiaociotogy, Vol. 11,, J538. 

•Tylor, loe. cil. 
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The eame customs do not prevail everywhere among 
ilar tribes. Yet we know from numeroue accounts that thfr] 
Indians, in colonial days, in North America, valued terri- 
torial poEsessions, not because they were the basis of 8U<& 
rights as now exist, but because their life and habits mat 
snch acquisitions dear to them in the same way that thi 
animal values his food or his lair or his cave. 

Hunting, trapping, fishing and grubbing for roots 
known to the savage ; his life impelled him to these. Andj 
"even while he feeds himself, as the lower animals do, by 
gathering wild fruit and catching game and fish, he is led by 
his higher intelligence to more artificial means of getting 
these. Rising to the next stage, he begins to grow supplies 
of food for himself. Agriculture is not to be looked on as 
an impossible invention, for the rudest savage, skilled as he 
is in the habits of the food-plants he gathers, must know well 
enough that if seeds or roots are put in a proper place in tl 
ground they will grow.'" Agriculture, as other atlaii 
ments, was a gradual accjuisition. Habits are slow to change, 
especially when there is as little intellectual incentive to 
change as prevails among early people. The hunting state 
is not voluntarily abandoned to take up either a pastoral or 
an agricultural occupation. When we first observe either of 
these occupations they are the compulsory duties of the 
women, the dependent ones or the eerfs.^ The search for 
food may prevail among the men, but it will be that which is 
peculiar to the hunting life, the digging of roots or the prim- 
itive cultivation of plants being forced upon those who could 
be compelled to do this work. When the phenomenon arises, 
the need for its existence lias previously forced its adoption 
□pon the group, and this would not take place until the group' 
had enlarged to embrace women and serfs; that is, it wouli' 
arise as members were added to the group who had to U' 
but could not live except in the digging and cultivation 

'Tjlor, Anthropologj, 314. 
'See, in this ooaaection, Ross, Bui; Hutorf ol Laadholding btdoe 
the Qermans, 130, note 6. 



be 

tn ■ 



Evidences of Phyaical and Social Factors. 



71 



I 



roots and plants, because weakness, or opposition on the part 
of the coiitrotliog members, would render it impracticable 
for them to subsist by the chase as the stronger members sub- 
msted. Though frequently asserted, it is not always true 
that the agricultural stage followed the pastoral stage. There 
are localities where pastoral life prevails because the terri- 
tory is most favorable to it and not as favorable for agricul- 
tore; so there are localities where a pastoral occupation is 
not practicable, at least in early stages of development. The 
agricultural stage may follow upon the nomadic life of hunting 
and fishing; the pastoral may follow it also; and either of 
these may follow the other according to environment. In 
Arabia, southern Russia, and on the western plains of the 
United States a pastoral life would be likely to prevail. In 
the alluvial lands of rivers, where foresta interfered with 
herding, agriculture would follow the hunting state, espec- 
ially if plants would grow with little effort. The earliest 
forms of agriculture would be witl] sticks, just as digging for 
roots might be rarrie<l on. The planting would be less 
likely to be in ridges than in holes, and the things planted 
would be such as were familiar to the neighborhood and as 
would be seen to grow. The pointed stick, hitched to a pole 
and yoked to oxen, was the plow of the ancient Egyptian, 
and hia hoe wa.s a pointed stick. The Australian and other 
tribes use the stick ; the early Swedes used a primitive kind 
of hoe consisting of a forked stick or what resembled it.' 
|Among the early North American Indians the principal 
plement of agriculture seems to have been the hoe, for 
.which they often used the shoulder-blade of the bison fixed 
into a handle of woofi. Wild rice, which was gathered by 
the women, formed, next to the chase, the principal article of 
food in Michigan, Wisconsiu, Iowa, Minnesota, as well as the 

'Tylor, Anthropology, 816; Spencer, PrindplMof Socioionr. Vul. 11.. 
Firt v., Cbkp. XV.: Rnwlinioii, Hblor; of Ancient Bcrpt. CtiBp. VI. ; 
OOmOH, The Village Commnnity, 879 mq. ; inch iru &Ir> tha pr«ctiee in 
mrly days ot&Dcient OreeM. Schrader, SprachT. und tirg., 417. See 
_iUd. PlMt IV., Chap. T. 
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upper valleys of the MiBsiBsippi.' There is eome advance i: 
the char&cter of implemeDts and modes of cultiviition between 1 
tlie earliest forma and those employed by the North Amencau I 
Indian, and a still further advance between these and the j 
implements and modes of agriculture in use among the 1 
ancient Egyptians ; also between the earlier and later inhalv- 1 
itauts of ancient Greece.'' 

It is not my purpose to write the history of agriculture. I 
But this is noticeable, that larger social aggregates bring in^l 
their train a development of agriculture, as they do of i 
developed pastoral condition. And these occupations are in 1 
a measure prerequisites to this aggregation in any enduring J 
form. When we observe it in Europe, agriculture assumes I 
somewhat primitive forms, yet we note the prevalence of a I 
certain series of customs regulating the relations between the I 
tribes and the territory that betoken a growth beyond what * 
is indicated by purely savage tribes. Among the aborigines 
of Britain whom Caesar speaks of, the inland ones did not 
sow corn, but fed upon flesh and milk.' The inhabitants of 
Kent, however, followed agriculture, and so did many of the 
tribes of Gaul.' The Suevi, he says, were constantly engaged I 
in war and hindered from the pursuits of agriculture; never- I 
theless some agriculture existed, which was carried on by f 
those who stayed at home. Among them there was no J 
private or separate land, nor did they remain more than one 
year in one place for the purpose of residence. They did not 
live much on corn or gr&in, but subsisted mostly on milk 
and flesh, and engaged largely in hunting.' Of the Germans 
he said that they did not pay much attention to agriculture, 
and that a large portion of their food consisted of milk, 
cheese and flesh ; no one had a fi^Eed quantity of land or bis 

■ Lubbock. Prehistoric Times, SSD, 640, See nlfo ibid. S8T. 
•Sohrader. SpraohT. und Urg,, Part IV., Chap. V., 418, ill. 
*Inlmore9 yleriqitt frumenta turn ttninl, aed lacta et came W«y)*l>| 
peilibuBgwi sunl vatiti, D. B. Q. Lib. V., 14. 
'/6id., also Lib. IV.. 1. 
^D. B. G. Lib. IV., t. Sea Elton, Orjgfna ol Knglinh nutorr, 119. 
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own individual limits.' Caesar gives his idea wliy this was 
eo, but it is not sustained by later investigntioD.' Tadtus 
wrote 150 years later than Caesar, and in his day the Germans 
liad no cities, but lived scattered and apart, "just as a spring, 
a meadow, or a wood attracted them."" They lived in rude 
habitatiuns and villages, each household group having a 
habitation and a space around it. Their agricultural toil 
consisted in scrat^^hing rather than plowing the soil, and 
their crops of wheat and rye were small. They cultivated 
the land in common, and their fields were continually ehif^. 
Tadtus' expression, "Arra- per annos midavt d supei'Cst Offer," 
has formed the basis of some controversy." Landau con- 
tends' that it shows the prevalence already at this time of 
what is known as the three-field system of agriculture ; a 
system prevalent at a certain stage of social growth, and of 
which further mention will be made presently. Upon this 
theory Landau, relying upon the long continuance of agricul- 
tural customs, bases the statement that there was no material 
change in the system of agricultural landholdingfrom this early 
dayup to the prevalentsystemoflandbolding in the middle age. 
Dr. Hanssen, however, puts a different, and I think more accu- 
rate, interpretation upon this text of Tacitus. It signifies to 
him that such agriculture as was then a necessity was carried on 
ander the open-field system in its simplest form — the plowing 
up of new ground each season, which then went back to 
grass.* It reminds Him of that wild, primitive condition 

'D. B.a. Lib. vi.,aa. 

* Compkre SMbohm, The EiiBlisb Tillage CotnmDoitj, Cbapi. VI. mi 
Vn., uidyawim; Laodaa, Terrilorien. Part I., Die FlurrerfBaniDg ; 
Huusen, Agimrhistoritcbe Abh&iidlungtn, Vol. 1., Art. 3, Wecheel der 
Wohnaitxe uod F«l(lm&rkeii in grrnuiDischer Urwit. 

'OennftniB, XVI.; Seebohm. The Eng. Village Com mnnitf, SdRseq. 

'See Bkiis<en. Agrarhittoriwbe AbbnadiuDeeD, Vat. I., 126 «?. The 
qnotAtion ii from Chap. XXVI. of the Germaaia. The lacpiage u tome- 
timw truiBlated a> toliowi: "The anble landt are anauallj' cbftiigeJ, 
•nd • part left fallow." 

*TcRitorien, 81. 

■AgnrliistiiriMbe AbhandlDngeo, Vol. I., 128, 129. To uma eflaet 
Me Seebohm, Tbe English Village Commnnitj, 412. 
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observed among barbarians, aocordiog to which new fields 
are continuully selected, and the cultivation of tbe soil makes ' 
allowBQce for an indefinite number of years during which the I 
land lying fallow may recuperate. There is then so much 
land and so sparse a population that no limitations are met I 
with in the quantity any tribe may enjoy.' The simpler ( 
system of open-field husbandry carried on by the free tribes- I 
men and Taeogs of Wales seems to have been in its main I 
features identical with that described by Tacitus. It was a 
annual plowing up of fresh grass-land, leaving it to go back 
again into grass after the year's plowing." 

The form of Jandholding extant in Europe until quite late ' 
in the middle age, and widely prevalent, is that communal 
mode known as the three-field system, or analogous systems 
not radically distinct from it. This implies a surrender of 
tribal shifting-possession and the submission to fixed settle- 
ments. The three-field, or later form of open-field, cultiva- 
tion implies a given territorial area containing a given 
collection of habitations, surrounded by a small lot of laud, 
in the rear of or surroundetl by which is a wide expanse , 
divided oflT into more or less numerous strips, which are i 
allotted to the different members of the community entitled 
to share in the product of the common fields. These strips 
were separated from each other in the earlier days not by 
hedgeii hut by green balks of unplowed turf; there were 
" long " strips and " short " strips, but generally the normal 
strip was identical with the mode of land measurement. In 
England the statute acre was thus identical with the normal 
atrip, that is, a furlong of 40 rods or poles, 4 rods in width. 
The strips are in fact roughly cut " ocres " of the proper 
shape for plowing. The furlong is the "furrow long" — 
that is, tbe Icugtli of the drive of the plow before it is turned. I 
The acre marked the extent of a day's plowing," and is very f 
ancient, dating back to German usage a thousand years ago.* 



'Seebohm, The Eiiftlish Village Commanity, 888. 
*Ibid. 'iMd. 2, 124. *Jbid.3. 
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Tbe whole arable area was divided off into such strips, each 
township embracing tbou&ouds of them. Throughout their 
whole length the furrows in the plowing run parallel from 
end to end ; the " balks " which divided them being, as the 
word implies, two or three furrows left unplowed between 
them.' A common field-way gives access to the strips, run- 
ning along the side of the furlong and tbe ends of the strips, 
or a strij) running along the length of the furlong inside its 
boundaries and across the ends of the strips ia utilized. This 
is called in English communities "head land." All the 
owners of the strips in a furlong have the right to turn their 
plow upon the head land, and the owner of the head land 
must wait until all the others are plowed before he can plow 
his own. When a hillside formed part of the open field the 
strips almost always were made to run, not up and down 
bill, but horizontally along it, and in plowing the custom 
for ages was always to turn the sod of the furrow down hill, 
the plow consequently always returning one way idle. Kvery 
year's plowing took a sod from tbe higher edge of the strips 
and pQt it on the lower edge, the result being that after a while 
the strips became long, level terraces one above the other, 
and the balks between them grew into steep rough banks of 
long grass covered with brambles and bashes.' There were 
otber features of tbb form of open-field cultivation, but they 
cannot be mentioned here. The strips were allotted according 
to some number or mark for each sharer, and each received 
in regular order a strip, then the first again took a atrip and 
the allotment went oa as before until the arable land waa 
exhaosted. A diriaioTi was made every year. The pfv>- 
dndng factor waa the day's plowing, which eonstituted tbe 



■SMtmhm, Tka KaglUi VilLm* ComiDiinitj, A. Salt u aud t« b« a 
WaUivofd; Mid vhm Ibe plow laaccidentAlljturiMd Mideuid Lmtm* 
■od of gtaat aaiaracd bctvara Uw (dttowi. tk» pl^w b mU to " IxUo." 
VW ■ tetber "r'— "•— Me Ooibim, Tfc* Tillage CaBManitf. TS aej. 

*SMl«oh^ bstUi TDIk* CawnaitT, », •; Ommm, The Tllbc* 
Of —att y. 84 «f . Hm Oooa* tor «TidtMa of ka gnat utiqnitf . Uc. 
aU.,nm^. ilaolhemMlharmimmtdiaaaUl,p-n,iit/n. 
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basis of early divisions ; making division dei)end on actnal 
usage. Connected with these "village communities" eo- 
called were rights of common pasturage in fields that lay 
fallow, of must and fuel, and fur hahitations, in the woods. 
They were rights that only cjiiue to be valued when these 
communities by increase and migration came to impinge upon 
one another.' This open-field mode of cultivation, carried 
on in common, is a later form of that communal holding of 
territory which, already existing among purely nomadic tribes, 
in a condition of barbarism, did not cease to exist until the 
ri.se of cities and the accumulation of property in individualB 
put a stop to it.^ It left its impress on the manorial holdings 
of Europe and other countries ;* upon courts and procedure. 
From these communal groups by direct descent come the jury 
and the Parliament. The Koman doctrines of succession or 
inheritance were derived from this form of property-holding.* 

An ouUine of the process of development of early landhold- 
ing would indicate the following. 

Beginning in the continuauce of the group or mass com- 
posing an early kinship group upon a given territory, as the 
group enlarges and slaves and women do labor and the 

' Compare Seebohm, The English VilUge Com m unity. Chap. XI.; Waits, 
Deutscbo Verrassuiigsgeiicbichtt, Vul. I., Chap. IV.; Haiis3«i], Agrarhis- 
torisahe Abliandluugen, paasita; Ross. Garlj Historj of Landhalding 
among the Oermnns. 34, 2fl ; Woolsey, Politic*! Science, Vol. I., 52 mj.j 
Stubbe, Constitutional History at England, Vol. I,, Chap. 11., 10 w^.; 
Maine, Village Oommuuities in the East and West, Iiecturo III., 78 eeg.i 
Hearn, The Aryan Housahold, Cbap. IX.; Von Maurer. MurkenTerfaaa- 
ling, Chap. 1., Einleitung; Landau. Die Terrlt^rien. 116; Meitzen, Die 
Auabreitung der Deutsclien iu Deutachland. 

'Laieleye, Primitive Properly, 8, 4. That the Greeks and Italiana 
passed through similar forma see Schrader, Ilandelsg. und Warenk.,p. 148 
»q.; Seebiihro, English Village Coinmuoitiea, Chap, IX.; Sorutlon, Cmh- 
nioua and Common Fields. 

■Scel»bm, The Eng. Village Community, 8 seg.; Waiti, D. V. O., 

' Leist, Qraeco-Ilal. Rechtsgeschichte, Book I.; Unlmes, Common Ijaw, 
843; Maine. Ancient Law, Chap. VI,; Fustel de Conlanges, Ancient City, 
Book II., Chaps. VL.VU. 
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aorroundings are favorable, social forms grow into a culti- 
vating or herding body, which, as the group throws off other 
groups, or ns the groups otherwiBe increase in number, 
becom9 circumscribed in area. At first the cultivation is 
temporary and intermittent. The natnral vegetation may be 
burned on the surface, and grain may be sown in the ashes, 
or plants may be placed in holes or cavities made rudely with 
the sharp stick or the rude hoe or plow. Where the soil is 
plentiful it rests for a long series of years. In this way the 
Tartars cultivate buckwheat, and many tribes still cultivate 
land. Later on, a small portion of the land is successively 
put in cultivation, according to the triennial rotation, develop- 
ing into the three-field system, the greater part remaining 
common pasturage for the herds of the village. Afterwards 
the cattle are better tended, the manure is collected, and the 
fields are enclosed. Koads and ditches are marked out, and 
the land is permanently improved by labor. Then the fallow 
is curtailed, powerful manures are purchased in the towns or 
devised by industry; capital is siink in the soil and increases 
its productiveness,' This meager outline does not show 
how gradual the change was, and how the necessities of each 
recurring situation forced the tribe or group into the use of 
new expedients rendered familiar by the surroundings. Each 
succeeding step in the progress is an increment of experience, 
produced spontaneously for the most part.' 

Let us note a few more of the stages and characteristics of 
the development referred to, and the regulations by which 
these forms of landholding were controlled. 

Like the beasts of the field, the forest Veddabs wander about 
in small family groups, destitute of any political organization 

'Lftrelej'H. Pricnitire Propertjr. pp. 4, S : Hnnssen, AgrarhUtoHscbe 
Abhandlungen, Vol. 1.. passim; Landau, Dia Tcrritorien, Book I.. Fart 
I,; Digby, History of Che Law of Raal Proportj, Chap. I.. Sec. L, {l. 

■See Taylor, The Origin of the Aryans, /joaaim, and ef. ibid., pp, 188, 
1B3. The effect ot Dr. Isaac Taylor's works will unquestionably be to 
clear up many obscure questions relating to early life. See alsoSchrader, 
Sprachv. und Urg. 
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or of any definite religious notions. Nomad hiinterB, thev 
live almost excluBivelv on flesh, which till recently was eal«n 
raw. They build no huts,dwelling under the branches of trees 
or in caves.' All the possessions they took note of were what 
an animal wonid value. The Tasmanians looked upon those 
who came upon their hunting grounds as enemies.' Legal 
authority was unknown to them in their primitive state; so 
was real projierty.'' Among the Fijians slaves exist, and the 
lands are cultivated by them. The women are utilized for 
similar purposes, frequently being treated in the same manner 
as beasts of burden. They do field work, carry heavy loads, etc* 
In Arabia slavery ex istfl. Someof the Arab tribes are still low 
in the scale of civilisation, and recognize no general head, bnt 
are subdivided into countless bands following a nomadic life. 
The Bedouin Arabs are not savages, they have a developed 
pastoral life. They assert title in the soil, and visit with 
bloody revenge a trespass. They recognize the possession 
involved in the places of habitat ion of their different groups. 
The women sometimes herd the flocks, milk the goats, and go 
to war." Among the Todaw, nearly every mund, that is, group 
or subdivision or clan of the tribe, has its duplicate and trip- 
licnte areas, to which they migrate at certain seasons, both 
for the sake of fresh pasturage and with a view of escaping 
the inclemency of situations exposed to the west monsoon 
rains and wind. Each clan has grazing and forest land of ite 
own, which is divided l>etween the different lesser groups, 

'Rfclas. Asia, Vol. HI., p. 370. See J. Davy, Travels in Ceylon, p. 
118; Bailey, in TraniactioDs Btb. Soc., N, S., II., p. 281. See also for 
tribes in a similar condition, Tacitus, Oermauia, Cbap, 46; lUclus, 
Primitive Polk, Chap. I. 

'BoQwick, Daily Lite and Origin nf the Taemaniana, p. 83. 

■Tastnunian Jour.. I., p. 3-'j3: Bonwick, eupra, 83. 

■II. S. Ei. El., III., p. 87; Erakioe, Jour, of a Cruise among Islands 
of the West Paciflc, 214. 

' Compare .T. Petherick, Egypt, the Soudan and Centml Africa, 07, 133, 
178; Palgravo, Journey through Central and Eastern Arabia. 1, 27, 85, 
274; Burkhardt, Bedouins, I.. 856; Rambles in the Deserts of Syria, 9 ; 
Smith, Kinship in Arabia, jiOMun. 
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each group being located on its own land. These soivtlU-d 
%-ilIages are the respective abodes of a family or intimately 
relatcd portion of a clan whose cattle are herded together. 
The land belongs to the village community for the time being 
and cannot be alienated. The milk and what grain is gathered 
are divided among the members of the village each day. The 
unconsumed balance and the cattle arc considered the prop- 
erty of the males of the community.' The women are the 
menials among them. Among the Iroquois the individual 
could not obtain the absolute title to land, but be could 
reduce unoccupied lands to cultivation to any extent he 
pleased, and so long as he continued to use them his right to 
their enjoyment was protected and secured. No one among 
the Koosas of South Africa possesses landed property ; the 
individual sows his grain or seed wherever he can find a 
convenient spot." Among the Israelites, a pastoral and an 
agricultural people, communal forms of holding undoubtedly 
prevailed, for they had no private ownership in land ; in fact, 
possesaiun, communal possession, was at the base of their 
customs.'^ 

Putting together and comparing evidences of early Irish 
and Welsli holdings, it appears that the chief of the tribe cor- 
responds less with the lord of a manor than a king. His office 
is not hereditary, but elective. The tribesmen are men of the 
tribal blood, and equal blood with the chief. They, therefore, 
are not serfs. They are not allodial holders, for they hold 
tribal land. The taeoffs are not generally the serfs of the free 
tribesmen, but, if serfs at all, of the chief. They are more 

■ Hnrsbftll, A Phrenologist amonf: the Todu, SS, 200. Sm tlso Spencer. 
Principles oF Sociologj, Vol. II.. ^038. 

• Speacer, aupra. ^538. 

'3. JSajeT, R«chte der Israeliten, Romer a. Athener, Vol. I.. JJIOS. 
See M to what extent tliis was ulso true ot the Athenians, ibid., {104. 
Bee also his views regarding the Romans, J103. See also ibid.. Vol. 11., 
jI02 teq. Cf. Uirsch B- Fassel, Dos Mosnisch- Rabbi nisc he Cirjlrecht, 
Vol. I., 8304 aeq.; Schrader, Sprachv, und Urg., Purl IV., Chape. V. 
And XII.; Leist, Oraeco-ltul. Reobtsfreschichte, Book J.; same. Rum. 
Societaa : Hermaon, Griechische Aiitiqultitten, Vols. I. kdiI II. 
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liitG Roman coloni than mediiEval serfs. But they are easily 
changed into serfs. The slaves in household or field ser^'ice, 
more or less numerous, are, like the cattle, traded, and are 
reckoned as cattle. These three tribal orders of men, with 
their large households and cattle in the more or less nomadio 
stage of tlie tribal system, move about from place to place, 
and wherever they go, what may be called tribal houses must 
be erected for them. These houses are built of trees newly 
out. "A large straight pole is selected for the rooftree. Six 
well-grown trees, with suitable branches apparently reAching 
over to meet one another, and of about the same size as the 
rooftree, are stuck upright iu the ground at even distances 
in two parallel rows — three in each row. Their extremities 
bending over make a gothic arch, and crossing one another 
at the top each pair makes a fork, upon which the rooftree is 
fixed. These trees supporting the rooftree form the nave of 
the tribal house. Then, at some distance back from these 
rows of columns or forks, low walls of stakes and wattle shut , 
in the aisles of the house, and over all is the roof of branches | 
and rou}ih thatch, while at the ends are the wattle doors of J 
entrance.'" Here the free tribesmen composing a household, 
if such it may be called, (perhaps it was a later form of the 1 
kinship group,) comprising several generations, lived to- 
gether. In later Welsh law, the name for the separate diri- 
sions (Gioflya) made by the central columns of the house, 

'Saebohm, Tha Knglish Vjllftge Conioiuoily, 239. Mr. Elton, qu( 
Herodian and Dion Cissiua, EprakiDg oF a people who inhabited the G 
plans be tore the day Mr. Seebohm Hpeaksof, sujs; "They had no tuwnB, 
or Qelds. or houses, but roann^d on the wild and iraUrU^s moiinlains, or in 
deserts or omrshy plains. Their scanty existence was gained in hiioting, 
though they got some smnll supplies of food froni their herds and fiocks ; 
and they ek^d it out with herbs, with fruit and mtts, and efen with the 
bark of the trees in the forest. They lived naked and bsretoottd, in r 
savage community, without any orgaoiziitlon of state or family; and even 
the wires and chil<]reD were regarded as the property of the horde." 
OrigiiiBof Eng. Uist., 160, 170. See foilowlNg [lages iu same chapler, Tha-I 
Aryan hordes, he claims, were more advanced when Ihey came into Buropo. jfl 
Ibid. Ifll. 
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r described the shares which deecendaate had in the property 
left to them. In the times when the tribesmen shifted from 
place to place, the local names were taken from natural char- 
acteristi(!S, the atrcnnis, the woods, the hills which marked 
I the site. The wererfUd or com|>eusation for blood was the 
I meana of satistying those who permitted themselves to be 
I appeased.' By the Irish custom of gavelkind, the inferior 
r tenantries were partible amon^ all the males of the sept, both 
\ bastards and legitimate; and, after partition made, if any one 
I of the sept had died, his portion was not divided among his 
I Bons, but the chief of the sept made a new partition of all 
r ihe lands belonging to that sept, and gave every one his part 
I according to his antiquity.- The sept was a smaller body 
I than the clan or tribe. The latter was a large and miscella- 
I neouB body, whose relationship of blood with the chief and 
' the mass of free tribesmen was a mere fiction. The sept was 
a much smaller body, whose proximity to a common ancestor 
was close enough to admit of their kinship-^ Among the 
German tribes in a later day than that already mentioned, 
especially where hofe or villages existed, the land was 
divided into habitations and areas around them, the arable 
lands, the pasture landn and the wood lands. Within the hof 
the kinsmen or villagers dwelt. Kach habitation was sur- 
rounded by its own area or yard. Each household had the 
absolutely exclusive use and enjoyment of the dwelling and 

'See regarding Welsh and Irisli landhnldiTig, bceboLni, Tlie English 
Tillage Commuiiitj, Chaps. VI. Hud VU., Irom which tha abovB aUte- 
ment< are taken. See also M&ine. Early Uistorf ot lostitutions, Lectures 
IV., v., VL, VII., in which the daveiopraeiit ot Irish land law is shown. 
See on this subjeut also articles bjr Judge O'Connor Morris in tlie Law 
Qnarterljf Review, Vol. III., p. 133; Vol. IV., p. I. 

'Sir John Davis, as quoted bj Muioe. See Earlf Bistorj of Insti- 
tutions, 180. 

•Mttine, Early Hiat. ot Inst., 180, 187. The analogy between this 
picture and that ot the Todas seems to be striking. Stfe tupra. There 
■Mms to be an advance, however, in the Irish syslrni, tor inheritance of 
some kind seems to be recognized. "According to Ms antiquity " seeuis 
to point to inheritance or descent. 
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this area, under the regulations of the tribe. These separate 
households, which were regarded as appurteuant to the habitr 
ations, were entitled to shares in the arable laud, pasture 
laud and wood land. The house determined the share of the 
field, the field the share of the pasture ; the pasture and 
house determined the share of the forest.' Serfs seem alwajs 
to have exiated.' The allotments were made and held sub- 
ject to an elaborate code of ri^alations.' Some of these will 
be mentioned presently, Hanssen, whose recent inquiries 
into the subject make his judgment worthy of being accepted, 
says that the hof and dorf, witli their parts and open-field char- 
acteristics, are out of one and the same mold. The family or 
household tie which formed the basis of the dorf and embraced 
the feldmark was already created at the time of the settle- 
ment iu Germany; this family tie was founded on early 
notions of kinship. This personal tie was cemented and 
strengthened by the tie produced by living and cultivating* 
or herding together.^ It became expressed in the -word 
" Nachbarschaft," that is, neighbors collectively; not in 
sense that is intended when neighbors in cities are spoken o£; 
" We neighbors" signifies the collective members of the dorf 
in their aggregate unity. 

Among these common regulations grew up and were ol 
served, were enforced through many centuries, undergoti 

'Von Maiirer, Marken-VerFueeung, i'ZO; Wuitz, Deutsche TerfagSDng^ 
QeschichlepVol, 1., Ch»p, IV., p. 131, Vol. III., Chap. V.. Vol. V.. 01i»p.l 
rv.; Laniiau, DiBTerritorieii, Pari I.; Uansaeii, AgrarhistorlBObe Abhand-B 
lungeii, Vol. 1.; Heam, Arjan Household, Chap. IX., p. 210; Grimnif.^ 
ItecbCsalterthiimer, Book 111., p. 4DI geq.; Maitzeti, Auabreitung der I 
Deatscbea, eto. 

* MeitzeD, AiiabreiMing der DBiitschen, IS ; Znepfl, D. R. G., Vol.II.,i7( J 
par. II.; Garmania, Chap. XXV. 

•See Voii Maurer, Markeii-Vertaasung, Appendii, Nob, 4, 6. 6 ; Dort| 
VerrugsuQg, Appeudixi Hmuisen, Die Uorfirillkuren. eto.. In bis Agnt 
hiitoriscbe Abbaiidlungen, Vol. II., 84 ; Qrimm, R^chtsallerthumcrJ 
Book 111. 

*Die Dorfwillkiiren, etc., in Agrarhistoriscbe Abbandliingen, Vol. ILtV 
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little change until they finally, when writing became more 
gmaera], were transcribed in more diiruble form. The neigh- 
borhood must appear at a certain place upon the sound of the 
bell or alarm; ref;;ulation9 regarding the tending of bulls,' 
kine, swine, the removal of stones from the fields which are 
to be cnltivated, the covering up of the roads or ways which 
may have been dug u|), the prevention of estrays, the building 

j of chimneys or flues, the management of the plow in the field, 
grazing of horses and cattle, use of fire, disposition of the 

, manure, preservation of boundary stones, buriala, and nura- 

- eroHS other details of their village life can be found." They 
are not entirely alike in any two communities, some being 

' fuller of details than others. But all sorts of things are reg- 
ulated, and sometimes in the moat primitive mode. Nor 
have such rules yet ceased to exist,^ They ceilainly existed 
in England when the Pilgrims came to America, for we see 
these bringing them along,'' We shall see in a later chapter 
how the regulations of these early social a^regates iuflu- 
«nced procedure through the court-leet and the court-baron. 

I And such r^ulations partly constituted the basis of customs 

, upon a large scale in larger social iorms. 

The quest after sustenance and other animal pleasures 
begot antagonism, animal and savage antagonism, and war, 
and these begot slavery and oppression of the weak. The 

I captives and the weak members followed the occupation 

\ which necessity forced upon them and superior power forced 

' E&DSsen, Agrarhist. Abh., Vol. II., 107 seg. 

'Contemporary Review, July, 16SU W. Stea^miLn Aldis. Notes from b 
I German Village. 

'Johns Hopkiiis Universitj Stuilies, Vol, I., Natnber II.,ThBGerniiinic 
Origin o( Haw England Towns, tiy Ilerbert B. Adams; Number IV., 
SaxoQ Tithiiigmcn in Ameriea, b/ the same author ; Village Comniuiiiiies 
of Cape Ann and Sutem, same author, beinj; Numbers IX. and X. ot same 
volume. See also similar phenomena in Mary laud, same volume. Num. 
bers VI. and Vll., Parish In«tiLut,ioiis ot Maryland, by Bdirard Ingle, 
•nd Old Maryland Manors, by Johc Johnson. 

*C/. Maurer, Mark-, Hot-, Dort- u. Stadt-Verfassung; Wait*, D.V.G.; 
Hanssen, Agrarhist. Abbandlungen. 
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f were of inferior cluBsea, There are eome evidenoea of its 
existence in Rome, for Mr. Soebohm traces some of its inci- 
dents to Rome.' It exiafed in Japan,' in China,' Greece,* 
among the tribes of the Caucasus.* And elsewhere evi- 
Ldences of its existence will be found. The word probably 
■b a Latin recoinage of a word sprung from an old Teutonic 
I root {Lombardian Jin, Old High German fehu [yieJi], Gothic 
Jaihu) signifying cattle or property ; cattle being an early 
form of property, antedating the definite existence of feudal 
. forme." Feudalism is to be seen in the old Roman oftsegwrnm.' 
■ The indications are, as may be seen in those localities 
Bvhere feudalism is now in a state of formation, as among the 
' tribes of Asia, that where capture of women and the creation 
of serfs became a practice, the needs of the group or groups 
in question had developed beyond a mere family form, and 
that warfare had, in addition to the chase and search for sus- 
tenance, become an outgrowth, a spontaneous feature of 
developing social existence. And as war is not possible 
unless it gives opportunity for the development of headship 
or chieftainship, the natural result of war was superior 
prowess, superior possessions of women or serfs or cattle or 
land, among the divisions which were made by the members 
of the tribe, I take it that the very earliest form of owner- 

'The English Villa^p Communily, SH3 teq. See alsoS. Mufer, Rechtfl 
der Israeliten, Romer u. Atheiier, Vol. II., JI34, p. 02 stq.; Mnrquardt, 
Rotnisohe Stftdtaverwattang. Vol. I., p. 3 aeq. Sea Latin oiscguiwn. 

*6riffls. Tbe Mikiido's Empiro, index, Feudallam. 

'LayelejB, Primitive Property, 365. 

*Ibid, See also Fuatel <ie CoulangeB, AncEeat CitJ, Book II., Chap. 
VII.. Book IV., Chap. V. 

'R&:lus, Earth and its Inhabitants, Aeia, Vol. I., QO ; Ibid. G8; Ibid. 
9S; Ibid. 95; Ibid. lU. 

'Dighy, BJEtor; ol tbe Lnw of Real Property, p, 32, note, 

' See Leist, Zur Oescliicbte der riimischen Socletas. Cf. Latin Voaal>- 
ulary, Obtequium. For airailar andetit Greek evidences see Plainer, 
Beitrage, etc.. Chap. V.; LeUt, Graeoo-Ilal. E. 0., Book I.; the existence 
of the doctrine ot prim nge nit lire among them would wem to soslain the 
nme podtion. Meiei »Dd Sahdmann, Att. Procew., Vol. II., pp. S78, 
i,«4. 
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ship was common ownerahip among a group of greater or lesser 
size, and that the extension of groups not only led to dif- i 
ferent occupations, but also led to the valuation of new and 
more numerous objects- In any event, when we see souial 
forms beyond the mere early kinship group, we see serfdom, 
especially where a pastoral or agricultural life has come to be 
followed; and these imply the pursuit of warfare and the 
existence of a class devoted to military pursuits as distin- 
guished from those following the pursuit of accumuluting sus- 
tenance. In the large amount of testimony at hand relative | 
to the development of mwlern governments and institutione ' 
one can hardly fail to discover innumerable evidences of I 
these statements.' 

The beginnings of feudalisni, as the word indicates, are not ' 
to be confined to possession or enjoyment of land, they may be I 
traced even in a pastoral condition,' The chief who waa , 
recognized as the possessor of superior herds or shares^ 
though little, if at all, more than the head of a family group, 
except that his prowess may have contributed to give him 
command over groups instead of over individuals, would be as 
much the factor of feudalism as the later cijning or king. The 
likelihood is that the beginnings of manorial life — the prevail- 
ing characteristic of developed feudalism — must be traced %a j 
that form of holding which im|)]ied inferior herdsmen or 
cultivators of the soil and independent lords or freemen. Such I 
a condition Mr. Seebohm thinks existed in England in pre- 
Norman days, and if we may trust the evidence of the com- 
parative jurists and historians of Germany and France, 
existed there as far back as authentic history goes. EHdence I 

■Thevievaor F'ustel de CoalaiiEes (Ancient Clt;, Book II,, Chftps. YI. ] 
unci Vil.) seem to attribute a. diff-retit coursB of development in &noient I 
timpn to the [lindoos, Greeks and Romans; but they can be recontsiled bj 1 
the obserTntion that he attributes a too ekborate constitution to tli* I 
ancient household or kinship gmup. It was rather more barbaroua JB f 
form tbaji he seems to think. Cf. Smith, Kinship in Arabia ; R£clni^ j 
PriiiiitiTe Folk. 

* Maine, Elarljr Law and CnBtom, 841 teq. , esp. 840. See <upra not« 7. J 
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pointB to the same phenomena in ancient Greece.' Yet the 
cnltivators and herdsmen had in a measure improved their 
condition, becoming an essential part of the village or place 
of repose, and obtaining a larger recognition by others in the 
ad mi Di strati on of the affairs of the group. And this condition 
might have continued to improve had not wars imposed, as 
the groups embraced larger territorial bounds, an increased 
burden of duty on the militant portion. The manorial status 
is an outcome of war and conquest on the one hand, and of a 
class devoted, at first by compulsion and necessity, and later 
by inlieritance and habit, to the tending of flocks and domestic 
duties. The common fieMsandhearthsare theproductof the 
latter class; the forms of administration of kings and kingly 
bodies, with national parliaments and courts, are a product of 
the militant class ; though to the maintenance of both, in the 
war of human and other elements — that is, to the survival of 
those found best adapted — each was a contributing and indis- 
pensable factor. From the play of both and the tendency of 
social a^regate.s to coalesce and produce ramified cooperative 
industrial and militantfactors, it would result that the agricul- 
tural class and their holdings would become developed in 
certain directions and qualifleil in others. The force of arms 
would, as its power became greater, reduce to an iron subjection 
the purely agricultural class. But on the other hand, 
from among its votaries would come those elements of indus- 
trial growth implied in barter and trade. The militant con- 
dition contributed to the production of landlordism in the 
hands of a few. The earlier industrial conditions maintained 
landholding in a communal and quite stationary form. The 
military baron and the industrial burger produced the city 
life to which enlightenetl humanity owes so much; for the 
early medifeval city is the productof an ecclesiastical founda- 
tion, with its military bishop and assistants, and the trades- 
men and handicraftsmen who gathered there, or of some 
fortified place with its dependents engaged in defense, and 

' Cf. reteranaGS, aoto 7 tupn. 
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those who fed them from the field and herds, or some 
developed communal form of agricultural life, such as the 
village community or hof. In some localities the city is a 
development of camp life, the very thoroughfares showing 
signs of its origin; elsewhere, the walks, and the different 
quarters of the city, show it to have been a fortified place of 
defense; again, the clustering of houses around some «ithe- 
dral sliowB visibly the dependence which the place had npon 
the church ; and not infrequently the long single important 
street betrays the presence of that village life still to be seen 
among the commnnities of Kurope. And if we look to the 
early charters or liberties of cities, wc shall see that all of 
them owed their early prominence and their later influence 
to some power or potentate possessing a military significance. 
Developing city life, with its municipal mayor and council 
and polity, and the effect this had upon the splitting up of com- 
munal forms of holding into individual holdings and owner- 
ship, and the accumulation of large holdings into the hands 
of individuals through kingly grant, tended to impair the 
prevalent, perhaps the only early form of ownership, that is, 
the communal or joint ownership of the kin, family or larger 
group. The later enclosure of fields produced by the obvious 
disadvantages resulting from a communal form (whereby indi- 
vidual incentive was counteract «i, and agricul tural stagnation 
threatened a permanent existence), or produced by lordly 
tyranny and force, tended in time to enlarge the field of indi- 
vidual ownership inland.' And the development of statehood, 
whereby tribal and other forms melted away into larger 
masses, and family groui)8 tended to embrace only those con- 
nected by consanguinity, likewise tended toward individual 
ownership, because it jiroduced a larger field for individual 
enterprise and thought. 

'See Aroold, Glesuliiclite det BigenthuiDR, etc.; 41m Iaw Q. IUt.,T<i1.'1 
v., No. 1, (Ml article b; Mr. Pike on liverj ol wisin at incorpormlll 
hereditanienU, nnd Soratt'Mi, Land la Fettan; ume, Gommom Mid] 

Common Fields. 
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The later forms of ownership owe much to the city orgaDi- 
sation. The doctrine of rent, ob an incorporeal heredita- 
ment, lying in grant, ia jirobably most largely an outcome of 
dty life ; prior to that time it was a service payable io kiod, 
and was as capable of geiein as land was, for both represented 
but the product of the land ; the product waa alone capable 
of individual ownership or control.' The very notion of indi- 
vidual ownership was foreign to the early forms of thought 
respecting lands.' It needed some form of social aggregation 
Buch as city life, with its increasing departure from the pre- 
vious tribal or village life, with its aggregation of gilds and 
industries and houses and streets, and the political forms that 
grew up with these, such as a mayor or council, city judges, 
• mint and a polity, to completely destroy the notion of prop- 

'ty which is peculiar to a tribal or earlier coudition — a notion 
of property which, except regarding immediate sustenance, 
wear and implements, relates to movables as well as to immov- 
ables, as is apparent from the early doctrine of succession.* 
When barter and trade have grown beyond simple exchange 
as barbarians practice, movables are assured a wider 

ifluence upon human development than before, and when 
the construction of warehouses and residences follows in the 
vake of trade, landholding must cease to remain communal. 
Yet while this evolution and change goes on, the influenco 
of military discipline and efi'eets will be oliserved in the con- 
trol still retained, even to our day, over great aggregates of 
property in cities and towns by the nobility ; also by that 

»eiode of succession which devolves upon a single successor 
' Hr. Ros«. in his Early Hisiorf of Lanilholding among the Qermaas, 
taikva B diSereut position, but he is not sustained b; the great masB of 

'Se« and compnre Scruttcin, Land in Fetters, and Commons and Com- 
mon Fielils; Hanssen, Agrarhistorische Abbandl., Vol. I., 484 seq.. Die 
miltelalterliche Feldgemeioschatt in Englnnd imch Nasse, etc. 

'See Maine's Ancient Law, Chap. VI.; Holmes' Common Law, Lee. X.; 
Bearn, Aryan liouEehold, ISO ; Spencer, Prlnciplesot Sociology, Vol. II., 
IMS wg.; Fuat«l de Coulangei, Ancient City, Book II., Chap. VII. 



An IiOrodwiion to the 8^y of ike CkmMHuiion. 



the landed possessions of the ancestor, implied in primogeni- 
ture' — two consequences which the new settlement of lands in 
America tended to check and in a. lar^o measure eradicate. 
Such discipline and effects are observable in the doctrine that 
to the crown, or king or sovereignty, belonged originally all 
lands — a premise not true except where conquest had eradi- 
cated all jirior possessions or rights, yet a necessity of thought, 
because to no one else could bo attributed, especially in a 
large and growing social aggregate, the ownership of unoccu- 
pied or forfeited lands. It is noteworthy, too, that ns aggr^a- 
tions became larger and more heterogeneous in compoeition 
and more ramified in pursuits, militant discipline became 
broader in outline and more rigorous and unelastie; likewise 
the serfdom became more severe and galling, until industrial J 
agencies tended to introduce a more correct notion of man's I 
general capacities, and the church and philosophy secured a I 
better appreciation of man's general worth. Industry in si 
measure tended later on to reverse the good etTects thus I 
secured, by introducing a refined form of slavery such as ii 
exhibited in the history of the United States and the West.! 
Indies ; of which some evidences can also be found in Roman | 
history. 

Some countries, because of the peculiar physical surround-J 
ings to be found there, disclose a somewhat different course of H 
development than that above indicated. Such is the < 
among the cantons of Switzerland and of the republic of San I 
Marino. It is likewise the case in the United States, tnl 
the production of this exceptional development, the moun-l 
tains of Switzerland (the Alps) have had large influence; aadi 
as to the United States, a broad ocean and a development! 
free from restraints of baronial and kingly rule have hadi 
great weight. Mention has already been made of the inflii-] 
ence of the physical factors referred to upon laws, and thE^''! 

'Sae.on tha abolition of primogeuiture in ancieut Greece, AncieotCitJ,! 
Book IV., Chap. V. 
'SeeZrodobvslti, E6mi»hes PriTat-Recht, §S3S-2S. 
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need not be further treated in tbis connectioD; but it will 
not be amiss to observe some phases of development in 
Switzerland in the matter of landholding, due to the physical 
Burroimdings, 

Miaskowski, whose researches into Swiss landholding are 
accepted as authority,' traces up its history from the estab- 
lishment of those early villaj^e forms of communal holding 
which are to be found all over Europe in early days. In the 
Middle Age extensive lordly holdings with serfs existed, and 
to this became added the holdings of churches and monas- 
teries, which came to cover the land like a web. A few 
holdings confined to a single family are to be found, but 
tliese seem by ultimate occupation by a larger group to have 
developed or evolved into village holdings — a development 
the oppi)aiLe to what is to be seen elsewhere in Europe during 
the same period, because the power of the barons elsewhere in 
Europe increased at the expense of the peasantry, while it 
became broken in Switzerland. The development of com- 
munal holdings otherwise developed here as elsewhere in 
Europe, until the agrarian form of association became super- 
seded by the requirements of a freer industrial activity, 
though some peculiarities in this development may be noted. 
a virtue of the splitting up of the holdings of the members 
f a given community through inheritance and otherwise, it 

me to pass that a great variety of targe, small and still 
mailer possessors disputed with one another for the enjoy- 

ut of communal privileges, of constructing homes on their 
^lortion of the village devoted to the erection of homesteads, 
and of enjoying the right of pasture and wood upon the 
commons and in the woods of the community. The right 
being heard in the determination of the policy which 
^ould control the community was likewise asserted by these, 
l&d their obligations regarding duties and taxation to main- 

'See Hunssen, Agrarbistorische Abhandlun^n, Vol. L, CIS eeq. S«e 
ff evidences a[ development of landliotding in Nen England, in addition 
)a ftothoritirs already aited, Weeden. Ecoiiomic and Social ilist. of New 
>igland. Vol. I.. Chaps. IIJ. and VUI. 
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tain the community were the aouroe of conBiderable diepute. 
The right of homestead gave rise to great controversy, which 
has continued on to the present day, giving rise in turn to 
many different regulationB aimod to prevent a disturbance of 
previous holdings, and especially the confusion resulting from 
too much (liviiiion of a share or right of enjoyment allotted to 
the separate members of the community. The impractica- 
bility of maintaining the village integrity led to an appropria- 
tion of the common pastures and woods among indiWduals, 
and to individual forms of competition in industry that mili- 
tated strongly against the village customs and conservative 
forms and notions. Enclosures of given parts became 
this way more numerous. To what extent these enclosures 
produced regulation cannot be told, but they were at fin* 
permitted under certain conditions and for certain perio<hj 
only, and the products which might be cultivated were not; 
infrequently prescribed, for the protection of others who- 
adhcred (were bound by custom and disposed by long- 
tinued practice to adhere) to the communal forms and pro- 
dnctB of agriculture. Kotwith standing, the cultivation of 
cereals gave gradual place to the raising of cattle, and the 
export of cheese became the principal industry. And now 
danger threatens — the dependence of Swititerland upon tl 
onteide world for the most of her requirements has been 
dered much too great, in the interest of cheese manufacti 
which of late years has not proved profitable. The capacti 
of self-maintenance, jiecnliar to Switzerland in earlier da; 
has largely ceased to exist — too much so, indeed. The groi 
of cattle-raising has largely, driven by the impossibility 
extending it where it came into contact with the agriculturi 
village conimnnities referred to, led to the occupation 
rarichment by toil and effort of the higher and mo 
lands of the Alps. These and the custom of sending 
cattle to graze in the higher regions in the hot months ha^ 
led to many regulations peculiar to the occupation of higl 
mountainous districts. Kegulations prohibiting the pledge 
transfer of any part of these regions to outsiders ; regulatii 



I 




I 

I 

I 
I 



Emdmeeis of Physical and Sonal Fae^B. 

providing that only the cattle fed in winter from the hay of the 
valleys might ^rasce in certain momitaiDous pasturages; tliat 
the surface required to feed one cow should constitute a unit of 
l&ndholding for purposes of taxation; that the use of the 
pasturages should be under prescribed limitations as to time 
end quantity, in vnew of the danger of irreparable waste; 
regulations relative to the maintenance of forests and moun- 
tain roads, etc., exist. These regulations are modified wheu 
they come into contact with the needs of the cities of Switzer- 
land, and many cantons have local regulations occasioned by 
special necessities of their situation. The strife of a com- 
munal life with adverse physical elements and the spread of 
industrial activity have superinduced long-continued and 
bitter controversies, and the end la not yet. But the com- 
parative area of the nation is so limited that the conservative 
elements peculiar to an agrarian people maintain a statiuiquo 
which cannot he found eli^ewhere among the enlightened 
nations of Europe, and government is largely a matter of 
local and personal concern. 

lu the low country, in the north of Europe, the liability of 
the people to overflows gave rise to peculiar agricultural cus- 
toms and to forms of landholding that have not an exact 
counterpart elsewhere.' So on the banks of the Nile early 
communal customs were affected by its periodical overflows.^ 
On the shores of Newfoundland may be found at this day a 
people whose life and regulations are merged in and colored 
by the single pursuit of fishery, among whom the native cur- 
rency is some form or product of the fish. The changes in 
the land system of England have been partly indicated by 
Mr. Thorold Rogers'' and Mr. Scrutton.' In the first half of 

'Haassen, AgrarhUtoriache Ahhaiidlungen, Vol. II., 830. See n1»o 
EltoD, Orieins oF English lliitorf , 51. 

•Leist, Qcaeco-Iwl. R. G.. 100, 107 ; Kuhn, Riim. StailUVarf., Vol. II., 
4TS teg. The like night be mid o( the effect ol the Euphrtites aiid Tigris. 

'Work and Wages. 

'Lud in Fettera, Chap. VII.; also, and more tultr, CommoiiB and 
Coduhdh Fields, Chap. IV. Kff. 
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the 14th century the method of cultivation in England was, on 
the domain land of the manor, by lahorers employed by the lord 
or his bailiif, who were paid out of the money commutations 
which had taken the place of the personal services due from 
the copyhold tenants. There were two classes of landholders, 
landlords and laborers. "The copyhold tenants had their 
homestead and stock from their lord, and were bound in 
return to perform personal service in tilling his domain land, 
a service which by this time had usually been commuted into 
fixed money payments, with which he had hired laborers to 
cultivate his domain." Alienation of land usually took place 
by the hands of the lord. The pli^ue of 1348, '49 and '61, 
in which nearly half the population are estimated to have 
perished, changed matters. It produced a scarcity of help 
and a rise in wages. The landlords undertook to meet this 
by statutes prescribing the limit of wages, and by enforcing 
jterformance of personal service again. The discontent thus 
produced gave rise to the peasants' revolt of 1381. The out- 
come was that lands were let out on leases, and not inire- 
quently it led to sales of small holdings. This brought to 
notice the restraints on alienation which existed, produced by 
the ingenuity of casuistical lawyers. The Wars of the Rosefti 
killed out the barons and gave room for some land acquisitit 
upon the i>art of the commercial class. This tendency led 
a commercial regimen in the cultivation and alienation 
lands. It was seen that lands for pnsturi^e were most profil 
able, and acquisition and enclosure of large tracts for thii 
purpose occurred to such an extent as to call the attention 
the country to the danger which threatened the small farmi 
and yeomanry, who were thus becoming deprived of thi 
livings.' An act was passed to meet this, in addition to otJii 
acts in favor of alienation, which provided "that no hom 
to which 20 acres ol' land was attached should be destroyed.' 
In another act it was provided " that a suitable dwelHng-hoi 
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Bboiild be maintatiied for every 40 acres of land." And 
there were other acts iig.iinst excesaive sheep-farm iiig and 
enclosures. "The cultivation of England by lord and peasant 
gave way to a system of culture by lord, farmer and laborer; 
commercial reasons led to large farms, and tlie desire of new 
landowners to found a family prompted the accumulation in 
one band, and the invention of devices to keep on the land 
the grasp of that hand, though dead." 

Those writers who have studied the subject well have not 
hesitated to affirm that the growth of dries has contributed 
to produce our nationalities.^ This is not, however, the 
place in which to pursue that inquiry further; it will pre- 
sent itself for examination further on. What, however, is of 
importance to note is that the customs of trade, those cus- 
toms which have developed the use and imporlnnee of mov- 
able and immovable objects, and have exiianded both by the 
artificeof a representative of value, have their most prominent 
impetus in cities.' There, as already seen, we look for a 
development of the custom of receiving or exacting interest, 
not in the shape of a duty or chaige resting upon the pos- 
sessor of the soil, but in the shajie of a ^uid pro quo, a. con- 
eideration for use.' And there rent, as it is now used and 
u it is understood by English-speaking people, found its 
first home.'' The early services were those of subjects or 
dependents, not such as were the result of bargain or trade.' 

' The above Buramsrj is taJceu fram Sorutton, Land in Fetton, Chap. 
■ VII. 

* Arnold, Vvrfassungsge&chichte der deutachea FreJBtadte, Vorrrde ; 
Arnold, Qeschichte des EigentbuniB iu den deDtscliCD Slodleii, juux/rn ; 
Watts, D. V. Q., Vol, VII., 416, 418 ; Freeman, English Towns and Uie- 
trlcts. Preface ; Stubbs, Canslitiilional History oC England, Vol. I., 408 
J Mff-: Schwebel, Deutschea Biirgerthnm, pasiitn. 

^See Schtrebel, DeulscIieB Biirgerthiim, paaiim ; Arnold, Eigentbum 
L iQ D. S. 

*See Arnold, EieenCbum, etc., 45, and Chaps. III. and V. 
' See Arnold, loe. eit. 

' See Snebohm, English Village Community, Index, Serricea ol VllUni ; 
[ Spencer, Principles of Socio logj, Vol. II., PartV., Chap. XVI.; Rosa, 
I Earlf History ot Laudholding among the Oetmaas, 126, 140 ; Roescher. 
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Remembering that the uee of money is comparatively late, 
and that while barter of articles is the only known mode 
of exchange there is no probability of the idea of rent B8 now 
understood, much leee of interefit, we see at once how true the 
position taken must be. It needs a growth of custom and 
habit such as city life and traffic produced to segregat* from 
things the idea of absolute or qualified ownership. I cannot 
agree with those who claim that possession is an extension <^ 
the notion of ownership.' The probabiliticB are that poBses- 
sion was the fact upon which the earliest groups based their 
views of ownership. We see this not only in the view«; 
already indicated, but also in their views of tradition andj 
early remedies,- and their inability to abstract, hence to sep- 
arate in idea, the notion of possession from that of ownership. 
But it is doubtless true that the extension of experience and 
modes of user and enjoyment of property have not only led 
to indivviuai ojimernkip, but the ext«ision of ownership by its 
segrfgation from actual possession. This is how seisin 
became different from possession ; how use and ownership 
became separable ; how incorporeal hereditaments came to lie 
in grant.* The process of development of language from 
things the senses perceive to abstract notions is thus revealed 
in the domain of law. It will be seen, as one should easily 

Political Ecotiomf, Book 111., Cbftps. 11. and III.; see Arnold, luprd, 
207; RoeaehBr, Political Economy. Vol. I., Book II., Chap. III. Sm 
also Odrlanda. Fbilosopb; ot Words, 130, 137 ; Tujlor, Words Mid 
Places, 297 aeq. 

'Uoliues, CoiniDon Law, Lectura VI., and authorities therein cited 
Spencer, Principles o( Sociology, Vol. 11.. Part V., Chap. SV.; Maiuvj 
Ancient Law, Chap. VIII,; Laveleye, Primitive Property, Cbap. XVII, 
Essays in Anglo-Saxon Law, 66; 3 L. Q. Rev., S3 teg.; Ihering, ~ 
Qrund des Besitzea-Sohntzes ; suTne. BeEitxwille. But see Bom. Earlf 
History ut Landholditig among the Germans. Soles HS, 144, who 
opposed in his riews liythe great weight ot authority. See alio Hanwen, 
Agrarhiatorische Abhandlungen, Vol. 11., 84 seg.; Landau, Die Terti- 
toriea,.p<M9im ; Seobohm, The English Village Coininunit]',paMiin. 

* See section on Procednre, pout. 

'Seena to thie, Iiaw Quarterly Iterlew, Vol. V.. On Livery of Susio 
looorporeal Bareditaments. See Ihering, Besitswille, 
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anticipate, in every domain of law. There tfl no branch thai 
has not grown from early oonditionn unlcM it he of recent 
crfadon, and the wny the different topicH are made U)> In our 
unngement of legal heads betrays the le^l pab^hwork which 
we call precedent. As each subject ih explored we bav« it 
reveslcd to ns that the law of the courts and tlie bar ia 
largely the expression of what the bench and Imr have Maid, 
ae oeeasion called for exprecsioo, r^^rding meroted p'rinta 
bearing apoa the relationa of beioga to one another and to 
objects aroond and about them.' It does not iiretend U> be 
a logical ravoitioo based on ajrUogunmi, nor a pUloMphim], 
nor erea aaentiSe enbject treated in a tboroogbly afatcnaltc 
w^, woriced oat is all iletatla. 

nufiaLi iwwadajs embraeei not ooljr hod and ntoirable 
wb ja cli , b»t h alee cwbracea Aoaea i« aetiw tad A» am or 
ea J B j r ai e t rf ptnihgea er ri^da fai <r pwrlaod aaJ o hjw te. 
TtmiimarwptiamimifhaaafamiMmmiattftmaievHafti 
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contrary be stipulated. Id Germany, mortgages of land are 
representatives of part of the property, and when recorded 
are transferable as such. Franchises, such as rights of 
ferriage, markets, private corporate fuDctions and privileges, 
have in view material, objective gains, not mental develop- 
ment, except where corporations are organized for literary, | 
moral, lesthetic, religious or benevolent purposes. 

The growth spoken of could not fail to leave its impress 
upon law. The feudal customs relating to the alienation of ] 
property, the tenures by which they have been held, some rem- . 
nants of which still color the law of real property, the differ- 
ent phases of developing ownership implied in uses, trusts, 
servitudes and bailment, and other incidents markedly show 
this. The doctrine of warranty is a derivation from it, the 
outcome of those early practices of putting forward the per- 
son who bad made tradition, usually some person of larger 
powers than those who vouched to warranty. The modes of | 
transfer were at tirst visible modes of tradition, correspond- 
ing with that appreciation for matters which the senses solely ' 
took note of in earlier days. The bringing a person to , 
the place and putting him upon it, the handing over of s 
part or emblem of the premises, the delivery of property, the 
making and delivery of deeds, all imply tradition or a hand- f 
ing over of some representative object. A gift is not com- ' 
plete without delivery or its equivalent.' A sale implies 
delivery.* Property descends and is divided, though in an i 
intangible form. The doctrine of descent is a slow devetop- 

' Wbarton on Contracts, Vol. I., $406 ; Chitty on Contracts (11th Ata. I 
Ed.], Vol. I., aO: Flanders v. Btandy, 13 NorlheosterD Reporter, SSI ; 
Peters v. Construction Co., 34 Northwestern Reporter, IBO. 

' Mr. BonjaToin sftjs that there must be & concurrence of the (oUoiriiig 1 
elemecls to conalitute a sale; 1st, Parlies competent to coiitmct; 
Mutual assent : 3d. A Ihing, the absolute or jreneral proptrty in which !■ { 
Iramfemd to the buyer ; 4th. A price in money made or promised. 
Mental and physical elements are here intimately blended. In early day! 
tradition was not distinguished and abstracted from the mental attitiid* | 
ot the parties ; that happened only when courts and lawyers, in obedieuoe j 
to later experience, created the abstraction. 
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ment of tribal into later forms of landholdtng, bearing many 
traces of the day when the property waa atill looked upon as 
B corpus belonging to the family group.' 

The development of leasing or renting has called info 
existence new relations with physical objects, such as fire and 
other forms of waste or destruction, and doctrines relative 
thereto; also doctrines relative to the objectionable or per- 
missible uses to which property maj' be put. The doctrines 
of nuisance largely grow out of abuses to property following 
in the wake of developing societies or aggregations. Pledges, 
which were perhaps among the earliest forms of tradition of 
movable objects, and which were, as we shall see, a natural 
outcome of the disposition to seek relief and security against 
wrong, implied the actual transfer of the object and the con- 
tinued retention thereof. And in our day possession is essential 
to a pledge. The mechanic's lien upon personal property like- 
wise implies possession. It was on account of actual possession 
or dominion forming the basis of recognition that the early 
people of western Europe recognized only the right of the bailee 
to proceed against the wrongdoer for a loss sustained while 
in the bailee's custody.' The growth of cities and towns has 

' Holmes, Common Law, Lie. X-i Maine, EarljHist.oC Inst., I^ec. VII., 
1B8 seq. ; Jleani, Ar^an Hnosehold, Cbap. VI. An evideace of this tact 
is to be IduhcI ia whit has been nailed the custom of bo roagh- English, 
wberebjr the youngest son obtained the homestead ; which was widespread 
in earlier days, and is the product of the custom of those who wereattached 
to the soil and cultivated it, whereby the Inst nr youngest of the sons 
received the hearth and the home and its attendant privileges. See 
Heam, Aryan Household, 82. H3 ; Maine, Early Hist, of Institutions, 
233,324; Scrutton, Land in Fetters. 10.63; Qlandlle, VII., 3 ; Elton, 
Origins of E[ig. Hist., Chap. VIII. Mr. Elton shows the wide prsTaleuce 
of the oustOm and attributes it to early religions practices. Its advent 
where noticed is more or less overshadowed by the light of primogeDiture, 
See Elton, also Ross, Early History of Landholding among the Germans, 
104, and note 336. My eiplanation of tbis would be that the class 
who were cultivators retained the custom of so-called junior right, while 
the warrior class tavored primogeniture. See further upon this subject, 
in/ro. Section II. 

'Holraes, Common Law, IGG; Scrutton, Roman Law and the Law of 
England, 188 ; Essays in Auglo^aion Luw, 303, 303, 204. 
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produced such reeulte as dedication of streets and ways hy 
estoppel, enjoyment of proper light, pure air and reasonable 
quiet, likewise the varying uses to whioJi single, large build- 
ings are put by different tenants, whereby relative duties are 
entailed on tenants toward each other and with landlords. 
In consequence of modern city growth, doctrines relating to I 
party walls have found a necessary existence, even contrary to j 
the wishes of the landowner. The character of buildings and I 
the dangers ensuing from improper construction and deleteri- 
ous maintenance in municipalities have given rise to a mass \ 
of regulations and new features in the criminal code. 

Enough has been said upon this subject to show boir \ 
physical and social agexicics play a part in the law relating 
to property. Much more could be said, as the reader can 
easily surmise.' The physical objects of ownership form the 
very basts of that branch of the law and the indispensable i 
factor to the development of all other branches. The growth d 
of social aggregates has depended upon these, — upon thur J 
existence, and the means of sustenance and the traffic they 1 
afforded. Each stage of growth has varied and multiplied 1 
the forms of use of these objects and added to their number. 
Social aggregation has acted back npon them, giving rise to ! 
new possibilities in their use. And whatever of invention 
there may have been involved, the basis and the prime element 
of it all was the physical object acted upon by men, adapted j 
in use to the physical environment by which man was 
rounded, which formed a necessary factor in his calcuIatioD. I 
We cannot say of these objects and the law which their vary- 
ing uses produced, that these were to mankind as the canvas I 
is to the artist. The canvas is a comparatively insignificant ' 
element in tiie construction of the work. Not so, however, 
these objects ; they more frequently than otherwise oblige 
man to adapt himself to them and the surroundings that 
environ both. 

The need of bearing in mind the importance of phyHical j 

'Sea this Chapter, Section S, 
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And social factore in the (growth of the law of property is 
exemplified in the disposition to view property as an evil 
invention, and in the notation, more or lees revolutionary or 
anarchical, to overthrow it. The overthrow of property is an 
impracticable end. It is a notion that forms part of civilized 
existence; so bound up in its growth and development as to 
be inexpungible therefrom. The notion itself, not only in 
Rome, but in modern nations, is not synonymone with 
untrammelcd cimtrol ; for the exercise of the privilege of emi- 
nent domain, taxation, police control in its different forms, 
and the relative duties which owners owe to each other and 
the public, assume the existence of a large deduction there- 
from. Property, like possession, is a relative term, and it 

:pands with the increments of experience bearing upon the 

le and abuse of earthly possessions. The theories of those 
who would annihilate property are not based on any proper 
Jeonception of the powth of jural notions; and the ideas of 
rtiiose who think that the declaration of jural notions by 
courts or writers can stay for good the drift of developing or 
changing communities is, likewise, gratuitous and unfounded. 

And when the protection of property more and more 
becomes the desideratum of constitutional law, as reflected in 
the pages of Magna Charta, Bills of Rights, and out constitu- 
tional provisions, in one form or another, in numerous con- 
nections and ways, we observe the movement raeagerly indi- 
cated which in more detail is illustrated by the pages of this 
chapter. We shall see the influence of property in the forma- 
tion of constitutional law in the earliest demos, when we come 

discuss constitutional law.' 



nON II. — THE I^W CONCERNING DOMESTIC HBLATIONS. 



In the recent work of Geddes and Thomson, on the Evolu- 
of Sex, the position is advanced and supported by 

'See the last two obaptera of this work. 
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references to the works of those eeieutific inquirers who have 
devoted themselves to this special branch, that intercourse 
between male and female is a matter of gradual cvolutiot], 
occasioned as the growth of anatomical and phyeiol<^cal 
characteristics induced change of life. Intercourse in one 
form or another is shown by them to be a fuadameutal 
characteristic of all human beings, lying deep in the frame- 
work of organic life. And oneof the incidents thus disclosed 
is the essential difference in constitution which eventually dia- 
tinguishedthe male from the female, a diSerence whose physical 
results affected the emotional as well as the intellectual life 
of both. We may be sure that from the very first intercourBe 
was a physical phenomenon which human beings practised. 

The tendency occasioned by this characteristic to indaoe 
aggregation in lesser groups is found among many animals, 
and has always been found among mankind. The gregarious 
habit which distinguishes the bovine, tlie equine and the 
wolf likewise makes itself manifest in the very earliest stage 
among mankind.' 

There are then two physical characteristics invariably dis- 
tinguishing mankind in its earliest stages — intercourse and 
aggrcgalion. Incidental to these are those universal impulses 
which seek satisfaction in allaying hunger and carnal desires. 
Thu}< wc have brought before us elements which ore found 
in animal life below the stage of the human being, and whioh, 
without a single normal exception, impelled mankind from 
its earliest stages. 

No eatisfactflry account of the origin of the human being 
has yet been given, but all the evidence points to his evolu- 
tion from a non-hum^n condition. However this may be, 
when mankind is seen in its earliest stages, forms of ag^r^a- 
tion exist, also customs of various kinds, customs at firet 
purely barbarous. 

The /amiVia, the family, is an organization, if such it can 
be called, which finds au existence only when more families 

' Qeddes and Thomson, Evolution ol Sei. 
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than one in a collective group are noticeable.' The worship 
of the manes of a fiimily group is a copy of tlie worship of a 
tribal chief. The two may have eorae up in a like way, or the 
one may have reacted upon the other. But, however this may 
be, we may rest aeeured that in the worship of manes, pmaten, 
the ghosts of dead chiefs or heads of families, the family 
group obtained that adherence to a hearth which aids to create 
a household in our modern sense. 

Mr. Elton saye that the early inhabitants of the Grampians, 
who antedated the Celt, " lived naked and barefooted, in a 
savage communisoi, without any organization of state or 
family."' And this is likewise prcdicable of other savages," 
The word "family," another writer says, is not known to 
early tribes ; their first form of social grouping was the " house- 
hold," meaning thereby "an organized permanent body, dis- 
tinct from its individual members, owning property and 
having other rlghls and duties of its own. . . . Over it the 
house-father presided with absolute power, not as owner in his 
own right, but as the officer and representative of the corpor- 
ation. . . . The tie between the members was neither blood 
nor contract, but community of domestic worship. ... It 
included servants and dependents. It included children by 
adoption. ... Its one great aim was the perpetuation of the 
aacra."* 

'Sohrader.SpraohvBrglekhungu. Drgewhichte, 568 ; Friedrich Engela, 
Ursprung der Famllie, Chap. II. and pnge GG. Tbe probabilities 
•eem to be thnt tbe worsliip oF gods originated only after the necessitf 
ot chiaftaiiiahip produced foar of a rnler, and worahip of his shade after 
death. But see contra Fiiatel de Coulanges, AnoiPnt Citj ; Ileam, Aryan 
Honsehold. Cf. Leisti Oroeco-Ital. Rcchtsg.. Books I, and n.,especi(illf 
page 96 ; Plainer, Beitrdge, etc. ; Scbrader, SpmohT. u. Urg., Chapter 
on Familie u. Stoat. 

•Origins ot Bng. Hist., 170. 

■McLennan, Studies in Ancient Qistorj, 480 m;. ; Transactions Ethn. 
Soc., N. S., v., 45 : Encjclopwdia Btitannica, " Family." 

*Hearn, Aryan Household, Chap. III., §1. To the same effect is Fuatel 
de Coulaoges, Ancient Citj> Book 11., who attributes to it the early con- 
stitution of the latr of succession, primogeniture, and the growth of city 
lite, He iaems to lose sight of the fact that the earliest possible forms of 
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It U not at all likely that such an organization existed 
among the earliest people ae that indicated in the quot&tion 
from Mr. Hearn'a work.' The group among these is one 
of ehiiling individuals, and the notion of communal prop- 
erty only comes into existenoe after the group has assumed 
somewhat permanent characteristics. I am tempted to 
believe that the first social groups are kin<^ of assodations of 
individuals, partly founded on blood relation, and partly on 
primitive forms of aggregationand the need of mutual support/ 
In no correct sense can family life be affirmed to be the 
earliest form of social aggregation. The members of the 
earliest group were probably those who clustered or flocked 
around or became associated with some woman or women of 
the group. The first social forms are matriarchal in character. 
The tribe is the term usually employed to denote the first 
form of organization not base<l exclusively on relationship. 
(Really relationship is a notion foreign to the mental concep- 
tions of savages.)^ We have no complete knowledge of tha 
development ofthe tribal group; the term tribal being itself of 
vague signification. It was not originally large, but it neces- 
sarily became larger, as we have indicated in Chapter IL 
Those agencies that drive beings on to the procuring of Bust»- 
nance and the satisfaction of animal passions, conspire among 
animals to change the personnel of groups. It was so of 
primitive human groups. They disappeared by merger in other 
groups or by destruction. The outcome was a large group 

§;roupiD^ ara incftpable o[ the worship fae predicates, Kml that the form I 
of tomily he has in tibw is ooeval with a dBTeloping city life. See Taylor, " 
The OriEin ot the Aryans, p. 186. 

'Smith, Kinship in Arabia, reveals the early matriarchal condition I 
and the form ot earliest kimhip organization. Cf. R^luB, Primltlro f 
Folk, Chapter nn the Nairs. 

'Both tended to produce the association. 

'See as toaoufirmation ot this riew, Spencer, Principles of Sootologj, | 
Vol. I., J 318; Oomme, Village Community, 39 teq,; Smith, Kinship hi 
Arabia ; Starcke, Primitive Family, last chapter, .tnd see poll Chap. 
17. What is said in Chapter II., Section IL, anf«, must be taken u qn^- 
tied by what is here said. 
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or series of groiipB. Or, if intercourse was peaceful and the 
pursuit of suBtenaDce did not press against the means of 
livelihood of others, a favorable increase amon^ the same 
group might oocur.' 

The place of woman, of progeny, at this stage of life was 
not always well defined, nor did defined rights aa such exist 
for them. If the group had not attained the pursuit of war, 
but was peaceful, it is possible thiit the women might retain a 
better place compared to the other adults than in groups 
addicted to war.' The latter occupation would tend to ren- 
der them subordinate and oppressed. All who were not 
warriors would be resolved into an inferior class; the piir- 
snit of war would of necessity put the non-militant indi- 
viduals into the inferior class. The women captured in war 
were on the same basis as the serfs. There was in the 
earliest stage no adoption. The female infants might be 
killed if in the way, the male would be permitted to 
live, tended somewhat as young animals are tended by 
the female progenitor. The time comes when the young 
escape from the control of those who are their elders 
and are left to get food for themselves, are left to their 
own devices, and the time likewise comes when the elders 
become antiquated and an encumbrance, for whom neglect 
and starvation or destruction by the other members of the 
group is the ordinary lot.' The practice is followed because 

'The effect at ftnceglral wonhip in forming family groups and customa 
CDDtemporaneousl; with the expansion ol early city life, is Bnely shown 
by Fustel de Coalanges, Ancient City, Book II. The phralria ia a form 
of tbi«»s»ocii>tion, preaerrinRitsdomestio features. SeePlatner, lieitr.ige, 
•t«.,Cliap. v.. and Leist, Zur Qescb. der rtimiscbes fiocietas. Smith, 
Kinship iu Arabia, discloses moch eicellent material for the reconstitu- 
tioti o( the earliest forms of social grouping, and he tully sustains the text. 

'Cf, li^luB, Primitive Folk, chaptenon the Esquimaux and l^olarians. 

'Qriram, Rechtwlterthuraer, 487; Tylor. Anthropology, 410; Lub- 
bock, Prehistoric Times. 447, 470, 501; Rfclus, PritnitiTe Folit, 38; 
Pelii, Einfluas der Silten u. Qehraucbo, etc., 383, It is not iilteiy that 
worship of ancestors, purely domestic, would go on with such treatment 
ot the old. It is remarkable that the goda who are wonbipped as tritml 
or household gods arc uEually " males." 
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it is natural, not because the savage being has devUed a cruel 
Bystem. And the practice is acquiesced in as natural by 
those aflfected. We do not see in all this any elaborate 
scheme of relative rights aud duties which mark the domestic 
relations of our modern day.' 

The staltis thus defined continued on with variations, 
changing, as groups consolidated, into larger territorial aggre- 
gates having political significance, and the place of dahu 
which marks the condition of early society was replaced by 
increasing individuality and the elements underlying conlrad. 
Tlie relative place of marriage, husband, wife and child changed 
with these social revolutions.' Promiscuous intercourse or 
what was its equivalent, and absence of knowledge of home 
— the domestic place of woman — became changed and super- 
seded by other characteristics. War led to man's supremat^', 
to the increase of ooherenoy and importance and size of groups, 
to slavery, to the spread of a pastoral and an agricultural 
life. Unless women were exceptional, or unless the group 
had enlarged to self-maintaining size, with woman as the 
head, women would become more and more the dependent 
members of the social forms and would be little more than 
the captives in war. Children would become more stricUy 
bound to discipline of their elders. Man would become the i 
head and owner of the children and be known as such. 
After a while, as in Rome, the power of the household group 
would be segregated from the larger consolidated body-social, 
and the patria pofestas would thus become an assured fact. 
With this development the capture of women might change for 
the bargain and sale of women ; the utter serfdom and menial 
position they occupied be exchanged for a more tolerable con- 
dition, such as comes with the recognition of the more civil- 

'See Wnitz, D. R. G., Vol. I., 53. 

* The tear at the dead and ths belief iu gboata, ouliiiiiiatiDg in the wor- 
ship of household, tribal atid national deitieB, UkewiBB served ersntaallj 
aa a cement in the consolidation of human groaps and tended to keep 
them tngr.ther and to color their development. See Fustel de Coulanges, 
Ancient Citj, Books I. and 11.; Eogels, Der Ursprung der Familie. 



t^^ysioal and Soeial Factors. 



107 



izcd notaons of maternity. In Rome woman had attained a 
very high place in many instances, as also in FaleEtine and 
in the Athens of Pericles.' Neverthelees she was not a parson 
within the meaning of legality for most purposes, nor were 
the children permitted to be recognized as legal persons. 

Women are still bound to men, in marriage, by ties that 
are not contnictual but are of a physical coloring. Status 
still describes the character of the married state. They are, 
except where they are put entirely upon the plane of /emme 
sole, still incapable of contracting with their husbands,' and 
the language which confers upon them the power of disposi- 
tion of their property as if sole has been inadequate to root 
out such relics of status as right of cutic^,' the incapacity on 
the part of the wife to bind herself with reference to her prop- 
erty by title bond' or other executory contract," or to appoint 
an attorney to convey for her.' 

In other words : When women were sought as animals 
seek to satisfy their cravings for females, the woman was 
an object of value, and this gave her ample assurance of 
existence. She appears to have, like animals, enjoyed 
an equal place with males, except where the practice of 
war rendered her dependent and subordinate. Then, as 
already said, her position became more menial and she became 
degraded to the condition of the serf. There was no large 
change of mental action involved in this, simply because she 
had originally borne the aspGct of a thing of value. Her 

'See Majer, R^bte der IsrHeliten, Romer u. Athener, Vol. II., ^333 
eeq.; McLennan, Primitive Marriage; Spancer. Prin. of Soo., Vol. L, 
Part III, See also anle, Chap. II., Sec. 11. ; and Marquardt, PriratlBben 
der Rbmer, Part 1. 

'Pelis. Entwg. dea Eigenthums. Vol. II., Part 11., 348 aeg. 

' Zrodolowskii Dai riimiscbe Privatraclit, Vol. II., 278 ; Piiahta, Instltu- 
tiouen. Vol. II., S^tO; Amos, Roman Civil Law, 376 s«g.; Ma^er, Rechte 
der Iflraeliten. etc.. Vol. II., JUai ; Kelley, Contraots of Married Women. 

•Neely v. Lancaster, 47 Ark. 175. 

'Stldham V. Mathews, S9 Arkansas SOO. 

'Ibid.; also Chrisman v. Partee, 38 Arkansas 31 ; Benton Co. v. Ruth- 
erford, 83 Arkansas 640. 

' Holland I'. Moon, 39 Arkansas 120. 
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condition was probably rendered a little hardtr, though there 
is no evidence that ehe appreciated this fact at that time. 
Her right lo sustenance at all times in Bavage life depended 
largely upon her own efl'orts, and the birth of children did 
not long incfLpacitat« her. 

When women came to be purchased instead of being cap- 
tured, the condition of society must have been improved, even 
though the purchase was in the nature of a barter, "The 
history of marriage in early German law is the history of its 
gradual enfranchisement from the forms of a sale.'" There 
was no consensual but a real contract, in which the price or 
things to be delivered were given on the one side and the 
woman on the other; indeed the delivery of the purchase 
price carried along the right to take the woman.- The 
betrothal and marriage went together. The laws of Ine and 
Alfred show the introduction of a new principle. The bargain 
is binding if the purchaser paid or handed over a small sura 
or thing in trade as earnest money ; this is the Gorman hand- 
r/ehi, arrha, the Lombard launicJiiUI.^ This led to the point 
where no price was paid but only a promise was made. 
Eventually the price was given to the woman and was called 
her morning-gift. It was distinct from the Roman dos, which 
was originally given by the father of the bride. But both of 
these tended to become merged in one and the same thing 
when it came to turning over to the widow her dower-right.* 

' KasBf s In ADglo-S&xon Law, 1S5. That this was not peculiar to early 
German customs, sea Post, Baasteine tiir eine allgemeiae Reohttwisaen- 
sohatt, Vol. I., §3B itq.; aarae, Ursprung des Beohta, Chapters III., IV. 
and T.; same. Die GeschlechLsgenosienschatt der Urxeit nnd die BiitBt«- 
haug der Blie. Felii, Batwickeluo^gesehichte des EigeDthums, Vol. 
H., Part II., Chap. B.; W. Robertson Smith, Kinship iu Arabia, 

'See further, anle pp. 06, 07. 

^Esssj's in Anglo-Saxon Law, 170: Grimm, Deatscba Recbtsklt«r^ 
thiimer, 441. " Die Ehe wird Fiir vollzogen angesehen, wiinn die Decks 
Mantiund Frail besekla^f * dt-a BeUbMckrilteniat." Oiithe suMeeding 
morning the wife receives Irom her husband a respectable gift called 
morning-gltl {Morgtfigabe]. "Schon in der Paetio Qunthcraniiii et 
Childeberti (Greg, Tur.fi, 20) werdenDosuudMorgaDegibaunterscliiedeii." 
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Among the Anglo-Saxon tribes in Britain the wife continued 
under the pontrol of her spouse, owing him obedience. In 
her own sphere as housekeeper she had attained some indc- 
jKiidence. Tlie husband was u co-possesser of her property, 
including the moming-gifL The husband, or the husband 
and wife, or the wife alone, conveyed her property. Gifts 
were regularly made to husband and wife together, whioh 
were held in common; her property was not answerable for 
his debts nor his for her debts. A homicide comraittetl by her 
had to be atoned by her kin. The wife's kindred protected 
her property from alienation by the husband. At his death 
the wife was entitled to all of her property including the 
morning-gift, or if there was no such gift then half of his 
property. Divorce by mutual consent seems to have been 
permitted.' Some of these privil^es exceed those which the 
wife had later, when a military life and conquest had imposed 
new conditions favorable to males and unfavorable to females 
upon the country. In France these rights remained pretty 
intact except with reference to divorce, but in England the 
wife lost some of her individuality, though upon the whole 
her place in the family became much better defined. 

The growth of the community, the consolidation of tribes 
into a national mass with a national polity, furthered the 
rise and development of separate family groups. These 
groups were already well developed when Rome, through 
the clerg}', imposed its doctrines upon the English Isle. The 
modern notion of family took hold and grew, and at least in 
England the wife ceased more and more to be a mere servant 
whose identity was wellnigh lost sight of. She became the 
emotional, the moral element of the family group that made 



Orimm, loc, eil. That doa and morgengabe bec&HHi identified as one, see 
ibid. 443. See also Zoepfi, Deutsche Rechtsgeschlchte, Vol. 111., §8Ic : 
S. Mftfer, Recbte der Isr&eliten, Homer u. Atheoer, Vol. 11,, £325 acq.. 
e3p.|9aT; Digbf, Hist, of the Law nt ReaIPrDpertj,113-lie. Foriimilar 
pheDomena amont; Semitic people, see Smith, Ktnabip in Arabia. 
'See Buaya in ADglo-SazoD Law, 17S ttq. 
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mostly for righteotissesa ; and the husband remained the 
warrior, her baron or lord, the legal possessor of their joint 
property. She became incapable of controlling her separate 
property in person or through her kinsmen ; became inca- 
pable of contracting for herself except, possibly, for neces- 
saries ; her husband became liable for her torts, for lier 
sustenance; they could not make gifts to or oontraot with 
each other, and so on. 

The children, as the family group developed, obtained 
recognition by the community, their property was protected 
through representatives, though their earnings during minority 
still remained their fathers', and their inability to contract 
continued. In our modem day the married woman is again 
securing some old Anglo-Saxon rights and some new ones, 
and is being saddled with liabilities, and minors are being 
held accountable where they perhaps would not have been 
chargeable in earlier days. Yet the condition of married 
women and children remains largely that of status rather 
than of contract so far as concerns the marriage relation ; 
while the servants or menials have become amenable to a | 
doctrine of agency or contract. 

The modern family is an aggregate, which American law , 
assumes to esist in providing homestead rights and rules of 
succession for the provision of the widow and children. The 
solidarity of hut>baud and wife still remains a recognized fact, 
as does the relation of husband, wife, child and servant in 
reference to the doctrine of defense of each at the hands of 
the others. 

It is noteworthy that the law docs not deal with tlie 
internal regimen of the modem family, escept so far as it i» 
presented in outward acts affecting a larger social interest. 
It deals principally, if not entirely, so far as domestic rela- 
tions and rights are concerned, with external acta or with 
physical objects. It does not probe the mind and seek to 
fathom and regulate motives and emotions. What it does in 
this regard is by way of anticipation, and it puuiehee or 
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repairs the injuries it takes cognizance of only when revealed 
by some form or mode of external action. 

To what extent the law should ignore the doctrine of 
Btatus and put women upon a plane with other persons is 
still a much debated question. It« improper solution may 
tend to weaken the ties of society and again introduce that 
social disintegration which marked the decline and fall of the 
Roman Empire. The intelledual effort which is being put 
forward to give woman the franchise and oifice, and married 
women full right to undertake business and contract and 
convey away their property as men may do, is the culmina- 
tion of that tendency of social development which marks the 
decadence of status and the adoption of contractual relations. 
Its outcome seems to be to make the marriage tie gokly con- 
tractual in its nature, and hence to despoil family life of that 
cement which is implied when marriage is treated as a sacred 
and binding status depending on hereditary conditions no 
less than on contractual relations. Courts and lawyers cannot 
solve the difficulty, they wilt go with the stream. Yet if 
they can open the minds of the people to the physical factors 
that play their part in the formation of the family and in 
promoting its lasting growth and effects, they may avert the 
evil implied in a too extensive enfranchisement of women. 

Connected with the suVyect of the family and of property 
is that of succession and inheritance. Prior to that form of 
status which implies the existence of a group bound together 
by ties of natural descent and aggregation there is no likeli- 
hood of a succession in the event of death. In succession 
the acquisition of things and their retention is implied. It 
is affirmed, and it may be true, that the notion of succession 
is the outcome of an early practice of preserving the worship 
of ancestral spirits.' The moat natural form of inheritance 
is that which contemplated an equal division among the 

' Maine, Early Law and Custom, Chap. IV.; Hearn, Arjan Household, 
Chap. III., fS ; Fnstel de Coalanges, Aocieut City, Boole II., Chap. VU.; 
Leist, OrMco-ItAl. B. 0., Book I. 
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desoendanta.' And this is the form of distribution whioh 
early prevailed regarding niovablcB.^ But the oommunity- 
life and holdings of early days were not consistent with auch 
a mode of suoceEsion. Tlie ownerghip was uot in the iudi' 
vidual, and consequently at any one's death there was do 
idea of inheritance.'' If, as wae the case gaaerally among 
patriarchal groups, some one person represented the com- 
munal group, had the same powers as the patria potegtas, the' 
person who succeeded him was likely to be at first the beA; 
male representative who could defend and maintain the poa- 
eeesions of the group. This was not at 6rst necessarily the 
male child.' The line of succession would fall upon that 
person who was the individual of the group adapted, under 
all the circumstancea, to take up the functious of representa- 
tive. If intercourse was promiscuous, and no family life, in 
a modern sense, had developed, such a representative might 
be other than child, and, if military practices had not inter- 
vened to prevent, might he in a female. The prevalent 
practice seems to have been in a later day to select a male 
represeutntivc who was the nearest in the line of succession 
to maintain the worship of the household gods.' A military 
life engendered those factors which made for social cohesive- 
ness and political unity; it likewise introduced military 
autocracy, kingly rule, and that mode of obtaining lai 
which is implied in kiugly grant. As is stated in anoth< 
chapter, it likewise led to the e-stablishment of a fami 
integrity' as understood nowadays. Then it was, ex( 

' Ross, Eikrlf LandboMing amoug the Oernians, 24 itq., 58 ; MkiM 
Barlf BiBt. of lost., 195. But as to who aro such descendants sm Bngal^ 
Drapning der Pamilie ; Leist. loc. cU. 

'Heam, Arjan Houaobold, Chap. VII., J6. 

•Hanssen, Agrarhiat. Abh., Vol. I., 77> " Wechsel der Wohositxe aj 
Feldmarken in garmaQUcher Drzelt." 

*Spencer, Priuoiples o[ Sociology, Vol. I., Part III., Chap. IX.; Heanii 
Aryan Household, Chap. VII., J3. 

'Uaine, Karlj' Law and Custoni, Chap. IV.; Hearn, Arjan Household, 
Chap. III. .10; see, bowsTer, Morgan. Ancient Society, Part III., lor adif- 
Uteat Tiev. Sea also Bngele, Ursprung der Familie, etc. 
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vhere agrictiltiiral customs had introduced a diffeTcut mode 
of euccession, that the eldest male became the heir of the 
fiimily holding. 

In Anglo-Saxon times, among the tribes inbabiting 
western Europe, the mode of succession was like that ^vhich 
prevailed in Britain. There the landed poBBessiooB were 
those of the family j but the family's private property grad- 
ually became the private property of the individual. Yrfe- 
land, heir-land, was originally inalienable, and the question 
of intestate succession did not arise with regard to it, for if 
the family died out the land reverted to the community'. 
The next step in its development into privat* property was 
attained when the head of the family obtained rights over the 
land by consent of the members of the family. Then we find 
private ownership and power of alienation outside of the 
fiimily by consent of the king and witan. Ecclesiastical 
influence introduced wills, which were first used to endow 
ecvleaiastical institutions. In intestacy the estate was some- 
times divided among all the children, from which we have 
the Kentish custom of gavelkind. The land which was 
attended with the privilege of alienation is to be found prin- 
flipally among that class of holders who held of the crown by 
military service, the privilege of alienation being extended, 
where possessed, by the king. If the king did not extend 
this privilege it reverted t« him upon the death of his donee. 
In England the Norman Conquest led to the forcible ejection 
of the more prominent Saxon holders from their holdings, 
but the mass of cultivators were not disturbed. On the con- 
tinent of Europe the modes of holding land corresponded in 
the main with those of Great Britain, and the Conquest 
introduced into England no material change, except that it 
fastened upon the Anglo-Saxon people ^ more elaborate 

'Scnitton, Land in Peltara, Chaps. I., II. end III.; Hesrn, Arfan 
Honaehold.Chap. III.. ^6; Zoepfl, Deut^chs R«cbtsgeN:hichte, Vol. 111., 
118 aeq.; Maine, Early Law and CuBtom, Chap. IV.; Waiti, D. V. G.. 
Vol. I.,Mm9.; Qrimm, Deutsche llechtMlterthiiiner, 466 ug.; Sheldon 
Xmm, Bomau Civil Law, Part II., Chap. V. 
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desceudants.' And this is the form of distribution which 
early prevailed regardiug inovablea.' But the community' 
life and hoidingg of early days were not consistent with Bucb 
a mode of suecession. The ownership was not in the indi 
vidual, and consequently at any one's death there was no 
idea of inheritance.' If, as was the case generally amon^i 
patriarchal groups, some one person represented the com- 
munal group, had the same powers as the puiria polestaa, the 
person who succeeded him was likely to l>e at first the best 
male representative who could defend and maintuia the poB- 
seBsions of the group. This was not at iirst necessarily the 
male child.' The line of succession would fall upon that 
person who was the individual of the group adapted, under 
all the circumstanoes, to take up the functions of representa- 
tive. If intercourse was promiscuous, and no family life, 
a modern sense, had developed, such a represeutative might 
be other than child, and, if military practices had not inter- 
vened to prevent, might be in a female. Tiie prevalent' 
practice seems to have been in a later day to select a mail 
representative who was the nearest in the line of suooessii 
to maintain the worship of the household gods.^ A military 
life engendered those factors which made for social coheaiv) 
ness and political unity; it likewise introdueed military 
BUtooracy, kingly rule, and that mode of obtaining lam 
which is implied in kingly grant. As is stated in anol 
chapter, it likewise led to the establishment of a famtlj 
integrity as understood nowadays. Then it was, ex< 

'Ro39, EatIj Landholding amoug the Qermans, 24 h?., SS; MkfiH 
Bftrl; Hist. oC laat.. 105. But aa to who Ate such descead&Dtc sm Bngi~ 
Unprangder Familie; Leiit, loe. eil. 

'He«rn, Arjan Household, Chap. VII.. (6, 

'Hanssen, Agrarhist. Abh., Vol. I., 77, " Wmihiel der Wohnsitie aj 
Pe1dm&rken in gHrmiiniaohGr Urzeit." 

'Spencer, Principles of Sociology, Vol. 1., Part III., Chap. IX.; Heara 
Aryan Household, Chap. VII.. g3. 

*Maine. Bnrtj Law and CuBtom, Chap. IV.; Hearn, Ar7&n QousehoUi 
Chap. 1I1..JQ; »Be,liDireTer, Morgan, Ancient Society, Part 111., tor a d 
teniil rieiTi See also BtigeU, UTrsprang der Familie, DM, 
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where agricultural customs had introrluccd a dilfei'cut mode 
of BuccesBion, thiit the eldeet male became the licir of the 
&tnily holding. 

Id Anglo-Saxon times, among the tribeB inhabiting 
western Europe, the mode of succession was like that which 
prevailed in Britain. There the landed poBscBsiona were 
those of the family ; but the family's private property grad- 
ually became the private property of the individual. Yrfe- 
land, heir-land, was originally inalienable, and the question 
of intestate succession did nut ariee with regard to it, for if 
the family died out the land reverted to the community. 
The next step in its development into private property was 
attained when the head of the family obtained rights over the 
land by consent of the members of the family. Then we find 
private ownership and power of alienation outside of the 
fitmily by consent of the king and wUan. Ecclesiastical 
influence introduced willa, which were first used to endow 
ecclesiastical institutions. In intestacy the estate was some- 
times divided among all the children, from which we have 
the Kentish custom of gavelkind. The land which was 
attended with the privilege of alienation is to be found priu- 
oipally among that class of holders who held of tlie crown by 
military service, the privilege of alienation being extended, 
where possessed, by the king. If the king did not extend 
this privilege it reverted to liim upon the death of his donee. 
[ In England tlie Norman Conquest led to the forcible ejection 
' of the more prominent Saxon holders from their holdings, 
but the mass of cultivators were not disturbed. On the con- 
tinent of Europe the modes of holding land corresponded in 
the main with those of Great Britain, and the Conquest 
introduced into England no material change, except that it 
[ fastened upon the Anglo-Saxon people i\ more elaborate 

'3eratton, Land in Fetters, Cbaps. I.. II. and III,; Ileam, ArfiiD 
HoDBebold, Chap. III., ^S; ZoepQ, Deutsche lUchtsgecchichle, Vol. III., 
113 »«g.: Maine, Early Law and Custom, Chap. IV,; Waiti, D. V. Q.. 
Vol. I., 64 aeq.\ Orimni, DoutBohe Rechtsalterthitiner, 460 Kq.; Sheldon 
Amos, Romaa Civil Law, Part 11., Chap. V. 
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descendants.' And tbia is the form of distributioo which ^ 
early prevailed regarding movables.' But the community- 
life and holdings of early days were not consistent with eoch 
ft mode of suecession. The ownership was not in the indi- 
vidu;il, and consequently at any one's death there was i 
idea of inheritance,' If, as was the case generally among 
patriarchal groups, some one person represented the com- 
munal group, had the same powers as the p'liria poledaa, I 
person who succeeded him was likely to be at first the beatfl 
male representative who could defend and maintain the pofi-1 
Bessions of the group. This was not at first necessarily the 
male child.* Tlie line of succession would fall upon that 
person who was the individual of tlie group adapted, under 
all the circumstances, to take up the functions of representb% J 
tive. If intercourse was promiscuous, and no family life, iaa 
a modern sense, had developed, such a representative mighltj 
be other than child, and, if military practices hud not inter*] 
vened to prevent, might be in a female. The jirevaleDtv 
practice seems to have been in a later day to select & male 1 
representative who was the nearest in the hue of succession 
to maintain the worship of the household gods.^ A military 
life engendered those factors which made for social cohesive- 
ness and political unity; it likewise introduced military 
autocracy, kingly rule, and that mode of obtaining laud 
which is implied in kingly grout. As is stated in another j 
chapter, it likewise led to the establishment of a familj] 
integrity as imderstood nowadays. Then it was, 

'Ross, Earljr Ltkodholdlng amoug tlie Oermitns. 24 atq,, SS; 
Barlf Hist, ot Inst., tOS. But u to who are such ileacendants fee 
Ursprung der Fumilie ; Leist. loe. cil. 

'Hearo, Arj«n Household, Chftp. VII., {6. 

•Hanssen, Agrarhiat, Abh., Vol. 1., 77, " Wechsel der Wohnsitie o^l 
Feldmuken in germaniaoher Urz^it." 

'Spencer, Prinaiples of Soclolog]'. Vol. I., Part 111., Chftp, IX.; Hean 
Arj-an Household. CUp. VII.. 83. 

'Maine. Early Law and Custom, Chap. IV.; Hearn, Arjikn HouMholdfl 
Chap. I1I.,{8 ; sse. however, Morgan, Ancient Society, Part III,, (or a d" 
feniDl view. See also Kiigels. Ursprung der Familie, etc. 
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when agrieoltaral cuEtoms bad introduced * difierent mode 
of MeeeBBon, that tke ckket nule became the bar of tb« 

Ib Ai^lo-Saxon times, among the tribes inhabiting 
western Europe, tbe mode orsn<weEBion ns like that wbidi 
firevailed ia Britain. There the Isnded jwnnffirinm woe 
those of tbe familj ; but the (kmilr's private property grad- 
nally became the private propertv of the indj%'idua]. Yrft- 
kutd, beir-laitd, was originally inalienable, and tbe question 
of intestate sacce&sion did not ariEe with r^ard to it, for if 
the &niily died out the land reverted to the community. 
Tbe next step in its development into private properly was 
attained when the head of the family obtained rights over tbe 
land by consent of tbe members of tbe family. Thai we find 
private ownership and power of alienation outside of the 
&mily by oonKent of tbe king and wUan. Ecclesiastical 
ittflaence introduced wills, which were first used to endow 
eoclesiastical institutions. In intestacy the estate was some- 
times divided among all the children, from which we have 
the Kentish custom of gavelkind. Tbe laud which was 
attended with the privilege of alienation is to be found prin- 
ttpall^ among that class of holders who held of the crown by 
military service, the privilege of alienation being estended, 
where posBeesed, by tbe king. If the king did not extend 
this privil^e it reverted to bim upon the death of his donee. 
In England the Xorman Conquest led to the forcible ejection 
of tbe more prominent Saxon holders from their holdings, 
but the mass of cultivators were not disturbed. On the con- 
tinent of Europe the modes of holding land corresponded in 
the main with those of Great Britain, and the Conquest 
introduced into England no material change, except that it 
fastened upon the Anglo-Saxon people a^ more elaborate 

'Semtton, Lsnd in Fett«ts, Chape. I., II. and III.; H»m, ArfKn 
BoDseboId, Chap. III., JS; Zoepfl, DouCsche ltocbtsg«««hichte, Vol. III., 
tia <aj.; Mains, Early Uw t.oi Cnatom, Chap. IV.; Waiti, D. T. O., 
Vol. I., St »eq.: QHmm. Deutsche Rechtsatterthiimer, 486 wf .; Sheldon 
Amos, Boman Ci>il Law, Part II., Chap. V. 
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descendants.' And this is tlie form | 
early prevailed regarding movables.* 
life and holdings of early days were non 
a mode of suecessiou. The ownersh^ I 
vidual, and consequently at any < 
idea ol' inherilancc." If, as was the < 
patriarchal groups, aorne one person ] 
munal group, bad the same powers as % 
person wliu succeeded him was likely |j 
male representative wtio could defend fl 
sessions of the group. This was not st | 
male cbild.* The line of sucoeseion * 
person who was the individual of the gruuy 
all tbc circumstances, to take up the funoUoi 
tive. If intercourse was promiscuous, and ' 
a modern sense, had developed, such a rcprr 
be other than child, and, if military pra 
vened to prevent, might lie in a femalsj 
practice seems to have been in a later dajq 
representative who was the nearest in the V 
to maintain the worship of the household g 
life engendered those factors which made fi 
ness and political unity; it likewis 
autocracy, kingly rule, and that mode i 
which is implied in kingly grunt. As U.^ 
chapter, it likewise led to the establiahm 
integrity as understood nowadays. Tbc 

' Ross, Bikrly Landbolding fttnoug the QerniBDi, j 
Earlf Hist. o( Inflt., 101). But as to who are auob de^ 
UrepniDg der Familie ; LeisC, Inc. cU. 

'Henro, Arjan Household, Chap. VII., 

■Banasen, Agrarliist, Abh., Vol. I., 77, " Weolu 
Feldmarkcn in germaniaoher Drzelt." 

'Spancer, Principles of Sociology, Vol. I., Rtrt ^3 
Atjsd HouMbold, Chap, VII., ;3. 

'Maine. Enrlr Lav and Custoni, Chap. IV.; Heftm^ 
Chap. lll..iS; sae,boirevar, Morgan, Aacieot Sooietfil 
tenai riev. Sea also EngeU, Ursprung der FamiUi 
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deaceDdants.' And this ts the form of distribution whid 
early prevailed regarding movables.' But the oommunity-1 
life and holdings of early days were not consistent with suoh 1 
a mode of succefisiou. The ownership was not in the indi»; 
vidual, and consequently at any one's death there ' 
idea of inheritaucc.^ If, as was the case {generally among J 
patriarchal groups, some one person represented the com- 
munal group, had the same powers as the jxdria poledaa, the 
person who succeeded him was likely to he at first the bcBt 
male representative who could defend and maintain the pos- 
sessions of the group. This was not at first necessarily the 
male child.* The line of succession would fall upon that 
person who was the individual of the group adapted, under 
all the circumstances, to take up the functions of representa- 
tive. If intercourse was promiscuous, and no family life, in 
a modern sense, had developed, sucli a representative might 
be other than child, and, if military practices had not inter- 
vened to prevent, might be in a female. The prevalent 
practice seems to have been in a later day to select a male 
representative who was the nearest in the line of succession 
to maintain the worship of the household gods.' A military 
life engendered those factors which made for social cohesive- 
ness and political unity; it likewise introduced military 
autocracy, kingly rule, and that mode of obtaining laud 
which is implied in kingly grant. As is stated in another 
chapter, it likewise led to the establishment of a family 
integrity as understood nowadays. Then it was, except 

'Ross, Earl; Lsndbolding among the Qermans, 34 aeg., GS; Mkint, 
Barlj Hist, of Inst., 1S5, But ks to who are such descendaata see Engali, 
tJrapruDgderFamilit); hemt. lot. cil. 

' Heani, .\r711u Household, Chap. VII., fS. 

■ Hanssen, Agrarhist. Abh., Vol. I., 77. " Wechsel der Wohnsitie u. 
Feldmarken in geriDBoischer Urzelt." 

<Spaiicer, Pnnoiple»ot Sociology, Vol, T., Part III., Chap, IX.; Heani, 
AryaD Household, Chap. VII., iS. 

'Maine. Earlj Law and CusWra, Chap. IV.; Hearn, Arjan Floawhold, 
Chap. IIL.fS; see, however, Morgan, Ancient Society, Part III., lor a dif- 
ferent view. See also Biigels, Utspruag der Familie, eto. 
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where i^icultursl customs had introduced a <iifl«rent mode 
of Bucce&sion, that the eldest male became the heir of the 
family holding. 

In Anglo-Saxon times, among tlie tribes inhabiting 
western Europe, the mode of succession was like that wbidi 
prevailed in Britain. There the landed poe^essions were 
those of the family ; but the family's private property grad- 
aally became the private property of the indi\'idual. Yrfe- 
land, heir-land, was originally inalienable, and the question 
of intestate Bucceesion did not arise with r^ard to it, for if 
the family died out tiie land reverted to the community. 
The next step in its development into private property wa» 
attained when the bead of the family obtained rights over the 
land by consent of the members of the family. Then we find 
private ownership and power of alienation outside of the 
family by consent of the king and iriton. E<x:leeia6tical 
influence introduced wills, which were first used to endow 
ecclesiastical institutions. In intestacy the estate was some- 
times divided among all the children, from which we have 
the Kentish custom of gavelkind. The land which was 
attended with the privilege of alienation is to be found priu- 
cipally among that class of holders who held of the crown by 
military service, the privilege of alienation being extendc<l, 
where posseeeed, by the king. If the king did not extend 
this privilege it reverted to him upon the death of his donee. 
In England the Norman Conquest led to the forcible ejertion 
of the more prominent Saxon holders from their holdings, 
but the mass of cultivators were not disturbed. On the con- 
tinent of Europe the modes of holding land corresponded in 
the main with those of Great Britain, and the Conquest 
introduced into England no material change, except that it 
fastened upon the Anglo-Saxon people :\ more elaborate 

'Serutlon, Land in Fettors, Chaps. I., II. and III.; Ilearn, Aryan 
QoDKhoM, Chap. IIL, ^«; Zo«pS, Deutsche RecbtsKetchichte, Vol. I[I,, 
lis »iq.\ MaiiiB, Bnrlj La<r and Custom, Chap. IV.; Waitz, D. V. G.. 
Vol. I., S4 aeq.; Qrimm, Dentsche Rechtsalterthiimer, 460 »eq,; Sheldon 
Amos, Roman Ciril Law, Part II.. Chap. V. 
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and stricter form of manorial ownership. The duty of 
rendering military eervice among the English became 
stricter and the doctrine of primogeniture found more 
nud more practical application. The small holders who 
were not in the condition of dependents of the soil now grad- 
ually became such, rendering definite service and holding a 
socage tenure from king or lord, while the mass of tenants 
whose status remained unchanged continued in the commanal 
enjoyment of their possessions, rendering services as before. 
The custom of alienation ^^ as not known among them until 
the increase of population, the growth of the cities and the 
spread of industrial and commercial activity led to the desire 
for individual progress and culminated in a departure from 
communal customs. Enclosures like^vise tended to the same 
end : all of which has been discussed in another chapter. 
But the result was that the tendency toward alienation 
inci-eased, and lands, except where manorial customs or rights 
intervened, became alienable. But the doctrine of primt^eni- 
ture had fastened on the land, through tlie spread of baronial 
influence, prevailing, except where the agricultural cultivators 
bad finally established and obtained recognition for an older 
or diflerent mode of succession. Trade, too, tended to over- 
throw a military mode of succession. We note that borough 
English and gavelkind remained modes of succession along- 
side of primogeniture; both relics of early tribal life.' We 
note also that multiform other customs prevailed in different 
manors and localities, indicating that in a large measure, 
before national unity began to form, and national courts and 
other agencies began to create a national policy, each com- 
munity had its own peculiar customs of succession and 
descent.' 

'Scnitton, Land in Fettera, St «ej., 54 eeq. Maine, Early Uistoij Ot 
Infltitutioas. IBS teg., bas given nsan explanation ot the origin of gavel- 
kind. Se« also ns to this and borough- English, Heam, Arjan HouBehold, 
63, 83; Scrutton, Land in Fetters, 00 geq.; Deiimnn Rosa, Harlj History 
of Landholding among the OerniaDS, 104 ; Bustian, Rechtsr., p. ISB. 

'Scrutton, Land in fetters, 83 wg.; Uanssen, Agrarhistoriicha 
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In early days, possibly after the tribal group had lost ita 
earlier forms and the household developed a modern phase 
of family tie and kindred, we must look for the miceessorea, 
yrfe, heirs and successors, among those who were best adapted 
or remained to represent the family property.' At first 
chiefship was the character of the holding of the successor;* 
showing its derivation from warlike cusUima and tribal 
discipline. Mr. Heam says " he succeeded to an office, and 
not to an estate." As the family narrowed down to blood 
relations, the notion of heirship assumed its modem aspect. 
Whereas, prior to this, even in Roman times, the estate is 
the basis of relationship and right of heirship, giving color 
and substance to it," and is spoken of as a corporate thing or 
wiiiKTsilaa, in the later form consanguinity ia a controlling 
fictor. As already stated, the unification and cohesion 
of people into larger political masses loads to the eventual 
group bound together by blood-re 1 at ions hi p. We see this 
modem phenomenon in its blossom in Rome, while still 
the notion of succession retains much of its tribal char- 
acter.' Blood-relationship, strictly so called, came into 
existence at that stage of social development which rendered 
possible an appreciation of family ties and degrees of con- 
sanguinity. Pontifical influences and ingenuity in ancient 
and modem form contributed no little to produce this result 
and give rise to that abhorrence of incest which plays so 

AbhADdlungen, Yol. II.; Felix, Entv. ties EigeDlliums, Vol. II. That a 
similar statement holds true of earl; Roman law, see Corsssn, Beitrage 
SQT it&liach«D Sprachkunde, p. 207, on [he (teririilion ol " lex." 

'See Scrutton, wpra. Chap. I.; Zoepfl, D. R. a,, Vol. III., i^lia, 118 ; 
Heftrn, Atjaa Household, Chap. VII., ^3, Cbap. III., ^6. 

'See Zoepfl. D. It. 0., Vol. III., 1^113, 111; Holmes, Common Law, 
Lee. X. 

' Upon some such theory is probably to be explained ita continuanco in 
Palestine long after priests and tlidr mora! inlluetice hud come into 
existence. A son procreated by incest or adultery was legitimate, eren in 
the post-eiilia period. S. Mayer, Rechte der Isroeliteo, Romer u. 
Atheoer, Vol. II., p. 468. 
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eonspicuouB a part in the creatioii of tliese tiee and this 
blood-relationship. Yet, in all likelihood, the family tie and 
the practice of exogamy together may have contributed in the 
production of the result, for it is not likely that the masees 
would be influenced in their daily life by clerical jtersuaeioo ■ 
to such an extent as to change their habita of life, if thosa I 
habits themselves had not conspired largely to produce the ] 
some result.' 

Evidences of the early succesBion were that the ancestor I 
oould not disiuherit his successor, the successor had to take I 
unless he abandoned the group,' the successor was liable to I 
the full extent of hin inheritance for the debts and delicts | 
of his predecesssor ;■' no descendant of the heir could take, 
but the succession, if he was dead, would go to one of the | 
group who stood in the same degree to the prodeccssor.' The ' 
development of the family group along the line of co 
guinity and the gradual increase in the alienability of prop- I 
erty have given rise to different tables of degrees of kinship I 
and to dispositions by will and deed or other conveyance. 
The fact that priestly influence has been the early intellectual 
creator of formulce and inventions to carry out objective 
reforms and changes has tended to give a form and coloring 
to many devises known in the history of law whidi would i 
otherwise probablj' not have existed. The modern doctrine* , 
of administration and distribution find difficulties growing i 
out of this condition of things. One of these in English 1 
taw, under acts relating to administration of the estates of 1 
deceased persons, is that an administrator who has committed T 
waste is not liable to his successor for wasted assets, but only 

' Zoepfl. D. R. Q.. Vol. III., ^113, VII. ; Scrutton, Land ia Petlen. j 
ittq.; Ross, Earlf Hist, of Lsudholding among the GermanB, Gl m(.; 
Amos, Civil Law, 819; nesni, Aryan Household, Clmp. Til., ^5. 

■Zoepfl, D. R. Q.. Vol. III.. §113, VIII. ; Amos, Civil Law, 338, 880 ! 
Hearo, Aryan Household, Chap. III.. JO. 

= Zoepfl, D. E. G., Vol. III., ^113, IX.; Amos, Ci-'ilLaw, 338. 

'■/.oopi. D. B. G., Vol. 111., JII3. X. : Ross, Early Hist, ot LandhoU- J 
lag among the Qermans, i8. 
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for assets in specie.' Now sioee creditorB large and sm&U, 
and quite numerous, are not infrequently Interested, in 
addition to heirs or those who claim to be heirs, it very often 
becomes a difficult matter to say who shall bring the suit for 
the recovery of wasted nsBets, even after their value has been 
Ascertained. The estate of a deceased person is still a corpua 
80 long as it remains in administration, but only so long as 
it remains intact. After it is dissipated it seems to require 
the skill of the best intellectual ingenuity to work out satis- 
factory results. It would have probably been far better to 
treat snch an estate as a corpus even as to that portion which 
has been wasted, and to allow the successor of a defaulting 
administrator to recover for the diminution thus arising. 

The place of family spoken of by Aristotle, and referred to 
in the first chapter of this book in the development of con- 
stitutional low, is illustrated by this chapter. We note how 
vague all general aiiirmations of family influence in the 
creation of jorispnidence are, and yet wc observe its changing 
phases coming up out of the wrecks and ruins of the past to 
give or help give a basis for a broader, national, constitu- 
tional life, in our most modem sense, 

SECTION in. — IN TUB I,AW OK OBLIGATIONS. 

An obligation may grow out of a misfeasance or a non- 
feasance or a contract. Delicts and contracts produce obli- 
gations. An obligation rests upon all human beings in a 
greater or lesser degree to perform duties to mankind, to 
kindred and to the state. Such is its present broad signifi- 
cation, acquired from Roman sources.' In its beginning it 
represented much less. We now consider its siguification 

'William* on Eiecutore, Vol. I., marg. pp. 833-837; Be«ll v. New 
Heiico, IS Walkce Rep. 540 ; State, tor use, etc, v. RoitAkeo, 34 Ark, 
148 aeg. An administrator cannot set aside conrefances made by dece- 
dents in Iraud o[ crediton. Wait, Fraudulent Conveyances and Cred- 
jtun' Bills, Jlia. 

'Iheriog, Qeist, etc.. Book III., Part I., f54. p. 183. 
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broad eDough to embrace all of those duties re^iag upon 
hiiraaa beings which the law requires them to fuI611. Such 
might be its legal signification now. It was thus defined in 
Roman law : " Obligalio est juris vinculum, quo necessitate 
adstring^iuar alicujus solvendae rei, secundum nostrae civi- 
tatis jura."' It appears to have been a Ug(U bond, that tied 
the obliged person down to something ; he was necessitated 
to do it. The definition merely summed up, in a general 
form, what in detail occurred, and had occurred time ont of 
memory, long before, in the Roman world. 

These duties had exi>anded as the social groups formed 
and enlarged. The slipalatio might represent eventually the 
conspicuous form of o/^%<iJi o, and depositiim, pupnu, mvtuum, 
commorlaium, mandatum, emptio-tfndUio, might represent 
classifications of contractnal obligation as the community 
assumed that larger sphere whicli goes with increase and 
consolidation of population. Yet the basis upon which all 
rested comprised the relations which existed between indi- 
viduals, or individuals and collective groups, respecting a 
greater or less control over another's actions, with reference 
to that other's sphere of activity, either with or without 
regard to the use, enjoyment or possession of some otbec 
external thing." 

No doubt in the earliest stages no abstract notion of datj:^ 
or obligation existed. The things that were done, habit or 
spontaneity brought about, or were enforced by superior 
power. Deprivation of a possession might lead to forcible 
redress and recaption, or some otiier mode of revenge which 
animals visit on oSenders. ' Ties of birth gave possibility to 

■Inst. S, 13, Pr. Uutiie, Ancient Law, Chap. IX. See, however. I 
Puohta. laBlitutioDen, {262 Mg.; Amos. Ciril Law, Part II. . Chap. III., {I. 

'Savignf, HeutigeD roiaischen KechU. Vol. 1., 339: Ihering. Zw«okJ 
imRecht, Vol. I.,15«Be8..270«ee. 

■Compare Maine, Kurlj Hist, ot lustitutions, Lecture IX.; Pott,! 
Unprong ie» Recbts, p. 110-. came, Baiistefne, Ull, US. 149; liut,l 
lit,, siii., 3; Maioe, Ancient Law, Chap. IS.; Spenoer. PrinciplM o(,fl 
Sociology, Vol. IL, Part V., Chap. XIV., ^533; cane, Justice, Oh»p.1 
SV.i Qunler, Roman Law, 353 ttg.; Iheriog, Qeisi, ate. Part in., 
Sabd.I (8ded.),210. 
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the transfer of posseaston for temporary or permanent pur- 
poses ; a. thing might be exacted from him who had to be 
coerced or guarded against ; and bo mutuum and ■pi^nvs might 
become possible eventualitieB. So general a phenomenon as 
is represented by obligation lies in a universal custom or 
habit, whose beginnings are apt to go back to those earliest 
forms of activity from which society emerged. 

It seems to me that when external tribunals came to 
enforce the performance of duties, that is the redress of 
wrongs, they were impelled by a prevalent feeling — the out- 
come of the life of the mass — that the status had been 
ohanged, whereby some one was deprived of what was part 
of his integrity as a member of the group. Thus the aspect 
of dominion over some physical object would enlarge to 
embrace that of which the dominion had been temporarily 
lost, and self-help by the wronged one or compensation by 
way of transfer of aorae other object, or security to make 
good his claim on the part of the wrongdoer, would result.' 
Here are embryonic beginnings of a quid pro quo. 

The earliest modes of redress implied the idea of recaption 
or of remedying a trespass by more or less forcible means.' 
Ui>on this, later forms of actions were developments. In all 
forms of action of early stages the aim seems to be to restore 
the prior status.* The development of procedure introduced 
the classifications of obligations which are peculiar to later 
systems of jurisprudence.'' They become more clearly defined 

'See chapter on Procedure. See &leo Law Quarterly Re Tie w, Vol. 111., 
IG8 stg.; Holmes, Common Law, Lee. VIL; LawQuanerly Rev., Vol. I., 
162; Pollock on Torts. 1-3 ; Post, Baustoino. etc., JJ148, 140. 

'But see Schrader. Handelsgegchicbte u. Warenkunde, 9 seq.; Leist. 
Qnwco-ltal. B. G., lk>ok II., Chap. II., m, tind p. 205. 

' Pollock OD Torts, 1, 2 and 3, And .Appendix A, note bj F. W. Mdtland ; 
Holmer, Common Law. Lec8. III., V., VII.; Leist, Qraeco-ltal. R. 0., 
Book n.. Chap. III. and succeeding chapters. 

'Maine, Ancient Liw, concluding part of Chap. V.; Post, Buusteine, 
etc., J|4I}, 47. 71 ; same nutlinr, Ur^prung des H«chts, Chap. XIII. 

• Pullock on Torts, 2, 407. note bj F. W. Maltland. Sir Frederick 
Follook (Oxford Lectures and Essays, p. 61) and Leist (Qrieco-Ital. 
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and more numerous as the courts and lawyers assume more 
deGnite and extensive fmictioTis. In this way is to be 
explaiuetl the cliissificatioD of delicts and contractual obliga- 
tions, and of tlie manifold heads of each. The process of 
development takes up the changing views and usages of the 
community, and may color them, render them perhaps more 
diiScult to comprehend and less adapted to real neede than 
if this agency were less active. And to meet the evil, new 
forms and fictions may have to be devised by bench and bar 
so that the law may be consistent. But I do not share the 
view of Ilicring that this is a meritorious activity of bench 
and bar, whereby the law is maintained as a conservative 
and perennial benefactor. The evil of such a course lies 
originally in a want of appreciation or observance of the 
drift of the coraaiunity. The Roman system of procedure 
was as largely open to objections on account of its techni- 
calities and detail as was the common-law procedure of 
England.' 

This classificatory influence was conspicuous in Roman law, 
in giving more definiteness to the notion of the quid pro quo 
which constituted the cauta of contracts in the days of 
Justinian ; and it was likewise conspicuous in creating the 
notion of consideration which forms the criterion of English 
and American contracts. But I do not concur in the state- 
ment that courts originated the conception of consideration' 
or of cauaa. The earliest forms of exchange, and the earliest 

R. G., iJfiO-62) bAae the oHjfia of contractual law upon early treatin 
between tribes. No doubt these helped la create the ultimftte contmctual 
characteristic?, but they were not the sole eiemeuts. 

'Compare Keller, Der romischs Civil- Process, etc., with Stephen on 
Pleading. 

'Compare Piichta, ItiatitutioiieTi, |3T1 #«;.; Savignj, IIeut<K"i> t^™- 
RechtH, Vol. III., 300 & n.: Vol. IV., 225, Vol. V., 536. Holland, Bl«- 
meutsot Jurisprudence. 163. 

•Law Qiiarterlj Review, Vol. III., 108 aeq.; Holmes, Common Law, 
Leo. VII.; Pollack on Torts, App. A. 

' Holmes, Common Law, Lee. VII.; Sftlmond, Law Q. Rer., Vol. IIL, 
IMuq. 
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forma of redress for property taken, contain in solutifm the 
idea implied iii consideration. And tliey may be an ontcome 
of original gifts made to appease, and for which gifts were 
made in return.' Neither can I share the view of Mr. Hare 
that "consideration" is the criterion which distinguishes 
English legal notions of contract from that of Rome.' Meet- 
ing of miiids is as much an element in English as in Roman 

, law, and Roman law" gave almost the same effect lo the 

I notion ofa quidproquo as does English jurisprudence,' 

There are in every system of developed jurisprudence 
lumerouB forms of contracts, such as written and verbal, 
express or implied or constructive contracts, contracts 
relating to personal property and to land, bailments of all 
kinds including pledges, mortgages, agency, partnership, 
sale, assignment, etc. These are the headings for branches 
of that class of obligations, and contain the essential ele- 

' ments of the contract. They do not represent deductions 
logically made from a general postulate ; they arc the slow 
work of developing industrial social activity. The summa- 
tion which is now the definition of contract was long un- 
known in early jurisprudence,^ and does not in all things 
find an echo in Roman jurisprudence. The field of torts 

I ramified in a. similar ivay. The earliest form of redress was 
self-help for injury done to the person, or some possession 

I taken which was regarded as of value.' The word tort is 

' Sohrndor, Handel sgeschicbte u. Warenkunde, 8 teq. Compare Leiet, 
Iracco-ltal, B. G., iU- 

■ Harp, Contractu, Chap. TIL Campare Pollimk, Coutmcts, ISl ; also 
I LawQ. Rev.. VoI.III..lflG. 

' Holland, Bleiaents of Jurisprudence, 174 ; Wharton, Cnntracta, H> 
teq. Rewards oSered are bindin;;, Pollock on Coutracis (Wald's ed.), 
18, 30. Contracta by correspondence, ibid. 14. Acceptance must be 
aommuDicated, 38 Mioh. 692 ; Anson, Contrnots, Pact II,, Cliap, 1., if7. 

*Pucbta, Instttutionen, §272: Holland, Elements ot Jurisprudence, 
"~, Compare Law Quarterly RevEew, Vol. III., ICfl, and Anson, Con- 
tract*, Part IL,Chflp. II.; with Hare, ContractB, Chap. VIL; Holmsa, 
Common Law, Lee. VII. 

'Pollock on Torts, 14, IS ; Ihering. Zweck im Recht, Vol. I., 270 »eq- 

•See next chapter. Ct. Pollock on Torls, 3. 497, note by Mr. P. W. 
I Haltland. 
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probably "nothing but the French equivalent of our 
English word wrong. In common speech everything i 
wrong, or wrongful, which is thought to do violence to any j 
right." ' 

All contracts aim at objects, cot at mental conditions. 
The law takes no notice of mere mental operations apart i 
from a physical expression of them.* It is a trite law that I 
the thought of man is not triable, for even the devil docs not 
know what the thought of man is.' The end in view must ] 
be of some utility; it must not aim at physical im 
bilities. And though immoral contracts are vitiated, and •] 
these involve elements not depending for their distinguishing^ 
features on physical factors, still there is a large play of i 
such factors here, and confcssetily of social iactors, for | 
morals themselves are largely ruks of action which tha ] 
growtli of society has left as a heritage.* If a contract ia 
always an agreement it is such because that is frequently 
deduced from the acts of the parties.* CVedere in its broadest 
signification was understood by Roman jurists to denote the 
transfer of a thing with the attendant obligation on the part i 
of the receiver to return it.* Creditor was he who gave some I 
thing, debitor he who received a thing.' When ihe thinff-M 

' Pollock on Torts, 1,3. 

'Ahearn v. Ayers, S8 Mioh, 608 ; Pollock on Contracts (Wild's ad.), ' 
2, note a. 

• Briau, Ch. J.. 17 Edw. IV., T. Pasch, Case 8, quoted in Brogdm t> 
Met. Ry. Co., 2 App, C&s. 682, G93. 

■Spencer's Data of Ethics; Stephen, Science of Bthics ; MkndElejr, 
Physiology and Pathology of the Mind ; aarao author. Body and Will ; 
BiuQ, Senses and tha lutdllsct ; same author. The Emotions and the Will ; 
Ribot, Diseases of Meinor; ; same autiior, Diseases of tha Will ; Sully, 
Illusions ; Luys, Brain and its Punctioiia ; Lewes, Problems of Life uid . 
Mind; Romanes, MIeatnl Eroliition in Animals; Fowler, ProgreariTa | 
Morality; Pollock, Essays in Jurisprudence and Ethics, Cliap. XT.Ji 
Ihering.Zweak iin Kecht, Chap. IX.; Cope, Origin of the Fittest. iSOttq.i 

'Such was the mode of its origin. Zwcck Em Recht, Vol. I., 370. 

'Zweck im Recht, Vol, I., 157. 

^ Ibid, ins, 271. Compare Schroder, Handelsgeschichte u. Wannkniu 
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came to represent a right of ownership without dominion 
over or posseesioD of the object, it likewise resulted that 
abstraction would put a duty on a debtor of returning an 
equivalent instead of the thing itself. The creation of money, 
coin, or a circulating medium tended to produce the duty of 
making return in this representative of value.' Agency is 
an enlargement of that form of representation which found 
expression first in procurators to represent those who liad no 
right to appear for themselves in the tribunals. The baron, 
or master, was the first form of this kind of representative. 
A cognitor might come to represent another. A surety or 
warrantor for or to another was frequently obliged in early 
days to answer for his principal or warrantee.'^ The early 
town or village communities had to answer for the wrongs 
done by members of the groups.* A combination that owned 
property in common and accumulated property for common 
gain, especially when commercial purposes were in view, 
became designated as a partnership, joint stock company, or 
a corporation, in English or American law ; socidas in Roman 
law/ In the absence of other evidence a partnership might 
be considejed as organized for commercial purposes." 

Nowadays contracts in manifold ways disclose their 
physical bases. The consideration usually involves a physi- 
cal gain or disadvantage. The carrier's contract is for trans- 
portation of commodities, and requires delivery unless 
excused by physical events. Words are inadequate to 
relieve tlie carrier from the consequences of his own negli- 
gence. All bailments are based upon the custody by the 
bailee of objects of value. In sales or transfers of property 

■ ZwMk im Recht, Vol. I., 158 seq. 

'Siegat, Geschichte des deoMcheii OorEchtsTerfabrens, BeiUge L; 
EsMygin Anglo-Saxon Lnw, W, 316, 253, SS4. 

' Biogge, Ceb«r iiis Qoricbtsvosen der Qermaaen, g6 ; Puat, BiiiBtein«, 
S3I48. 149: Leist. Graoco-Iul. R. G., %^9, 10; same, Kom. Sociotu, 15; 
Post, African Juriaprudenz, 5526. 27. 

''On the history ot ths aocielat see Leist, Zar Qeschichte der ramiBch«o 
Societas. 

'Dig. 17.2,7. 
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the tradition of objects of value is involved. Id insurance 
contracts the phenomena of lire, water and death arc ttssurcd 
a^inat, and pecuniary compensation for loss is expected. 
Here no language is adequate to convert an sgent of an 
iuBurance company into the agent of an insured person. In 
the language of the Supreme Court of Illinois, " there is no 
magic power residing in the words of [a] Btipulation to con- 
vert the real into the unreal." ' The objects and duties con- 
templated by agencies, partnerships, corporations are usually 
material in their nature, except where the object is moral or 
religious improvement. Partnerships and corporations are 
forms of contract that involve, as has been seen, the physicBl 
aggregation of more than one individual; and this phenom*- 
non of physical aggregation, as already said in a former 
chapter, has contributed to give character to these special 
forms. Work and labor largely form the basis of contractual 
obligation, and the testa of inefficient work are most fre- 
quently of a material nature. In determining the scope of a 
contract it is admissible to introduce evidence of "every 
material fact that will enable the court to identify the person 
or thing mentioned in the instrument, and to place the court» 
whose province it is to declare the meaning of the word of 
the instrument, as near as may be in the situation of tl 
parties to it."- 

Contractual capacity depends upon such physical phe" 
nomena as a healthy brain, a sane mind; upon sex, as to 
whether the person be a wife ; ui)on age, as to whether he bB' 
a minor. Necessity begets capacity in cases of miuority, 
where the preservation of life and physical comfort are 
involved, and physical criteria determine what arc necessaries 
within this rule. 

In modern English and American law a tort is " an act 
1 [not being merely the breach of duty arising out 



< 



■Commercial Ins. Co. v. Ives, 56 111. 402. See also BiKon, BeDHU| 
Societies and Life Insurance, J321. 
* Elpbjnstone, Rales tor the iDterpretatioa o( Deeds, 60 ttq. 
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a personal relation, or undertaken by contract] which ia 
related to harm suffered W a determinate person.'" It may 
grow out of an act, not j tistified by law, which does harm to 
another or his property, or in failing, when duty required, to 
prevent that which harm.-* another or his property." In other 
words, action and inaction entail harmful results which the 
courts now seek to rectify, in lieu of the practice of self-lielp 
or private revenge, which might otherwise prevail. The 
mode of redress or of relief ia by pecuniary fines or compen- 
sation. Circumstances of af^gravation disclosing a mental 
factor, such as spite or vindictivcness, entail more serious 
results, in the shape of larger com]iensatiou and, perhaps, 
imprisonment. One can see here without further elaboration 
how fundamental are physical and social factors in the 
development and existence of the law of torts. Mention has 
already been made of the part that water and air play in the 
creation of laws. And na aggregates of individuals form in 
mnitioipal centers, the agency of these elements in the creation 
of legal regimen expands. This physical phenomenon has 
also been mentioned already. Nuisances are torts embracing 
a wide field, growing in estent with the development of new 
inventions and new industrial centers. Slander and libel 
embrace tortious infractions of law, which have been modified 
by the need of communication through commercial agencies 
respecting the condition of merchants and liankers." 

The need of dwelling on physical and social factors in the 
creation of the law of obligations is revealed every day of 
our lives. Indeed they cannot be lost sight of; they form 
constant criteria. But they are apt to be improperly ignored 
in the creation of those laws which tend to render the 
mechanic negligent, under the protection of mechanic's lieu 
laws, and in the creation of usury and sumptuary laws, and 
laws contemplating a patriarchal regimen on the part of the 
state.* 

' Pollock on Torta, 19. ' Ibid. 

'Errant, Law ol OommBroUl Agencies. 

' See on this subject Spencer, Man venus the State. 
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The law of procedure is now classed aa adjective law,' 
diBtinguished from rulea of action which relate to substantivJ 
rights." But the clasGification caiinot claim to be based o 
nniveraally valid distinctions. Courts in the United States'! 
have not hesitated to declare enacttnGnts of legislative bodies 
unconstitutioniil where they serioiialy interfered with remedies 
previously existing,^ claiming that they impaired the sub- 
stantial obligations of contracts, or tended to deprive persons 
of their vested rights. Adjective law, in virtue of the use 
of that term, would seem, according to modern conception, 
to occupy a subordinate place.* And yet in early days it was 
DOtoriouely otherwise. So great is the ascendancy of the law 
of actions in the infancy of courts of justice, that substan- 
tive law has at first the look of being gradually secreted t 
the interstices of procedure ; and tlie early lawyers can only 
see the law through the envelope of its technical formH,9 
The earliest known codes give the first, if not the predonii-l 
nant, place to the modes or methods of bringing parties ii 
eonrt." And Sir Henry Maine contends that the authori^ 
of the court of justice overshadowed all other ideas and cott 
siderationa in the minds of early code-makers.' And i 

' Holknd, Elemenla nt Jurispnidetice, Cbap. XV.; Austin, JuriBpra^ 
denoe, ^853, 103S, 1034 ; Amos. Science oF Juriaprudence, 388. 

' See ihe autborlties cited in Che preceding note. 

'See, bovever, AustiQ and Amos, jnipra. Rfmedies bavs Bt tim 
been invested by courts witli the ohnracter of property. (S 
American Constitutional Law, Vol. II., Lectures 37, 3S.) And coarb 
have given deciaiona the character of legislation. Gelpche v. DubuqtM 
1 Wallace, 175, 2O0 ; UaTemeyer v. lofra, Co., 3 Wallace, 291 ; Olcottfi 
Sapervisors, etc., 16 Wallace, 678 ; Harris u. Jex, 56 N. Y. 431. ' 

•Mttitio, Early Law and Custom, 881>. 

*Id. 386 Btq.; Hammond, Introduction to Sanders' Justinian ; and a 
authorities infra, 
^ Early Law and Caslom, 383 w?.; Ancient Law, 4. 
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I'view is the prevalent one.' This authority was attributable 
to ft disposition that grew up to settle disputes by other 
means than self-help^ — a disposition necessitated by the 
superior power or prowess of the offender and hia associates, 
and facilitated by that pressure which an aggregate mass of 
human beings may exercise upon an arbitrary and ofTending 
leader or leaders of the mass.' It would be contributed to 
by the desire of chiefs to make control over tlie tribe or 
tribes easier,* and it would be an outcome of military and 
jH-iestly regimen seeking to obtain control over the discordant 

I elements of the mass.* 

I Self-help is the tirst, as it is the most natural, form of 

' redress known to beings who have made no self-conscious 
strides in social regimen. It is a form of redress known to 
animals, and is likely to continue long after social factors 

' " Der Process selbst gehiirt m den triibst entwiokelteu ReohtsinBtitu- 
tiouen. Zu einer Zeit, da die materiellon Reclitsbegriffe prst in sehr 
Khwocheo Umrissen fur uns BJchtbnr warden, begegnet una der Procesi 
bereits in ftusgebildater und priLcisirter Gestalt unU bildet eineii dar 
altesten Oegenstande der Gesetzsebung." Ihering, Oeist des rbraisoben 
Rechts, dritter Theil, JSO, p. 17; CUrk. Practical Jurispruderee, 31, 42 
Stg.; Pollock, Torts, 21 ; Woolsej, Political Science, Vol. II., J330 ; 
Spencer, Prinoiplesof Sociology, 1523; Dein, Graeoo-Ital, R. G., Book 
T., Chap. III., m, pp. 133-30 ; »lso H^S. 08. 

*Siege1, Geschicbte des deutschen Gerichtsrerfahrens, J|l-8; Leisti 

^Q^aeco.Ital. R. Q., §i8. Also Book III., Chap. II. 
'Slegel, eupra, |1. 
'Siegel, supra. Leist attributes a good deal to tbe Erinyet, the anger 
of tbe slaia and its appensement, ia achieving a social ooiitrnl over 
remedial procedure. See preceding reference tn not«s 1 and 2. But 
qutrt whether tbe process of erowtb was not at Brat tbe reverse of what 
Leist imagines. See also Coulaiiges, next note. 

'Spencer, Principles of Soeiojogy, Vol. II., Part V., Chap. Xm. De 
Ooulanges thinks that the priestl; innuence was permanent and was im- 
bedded in that worship of ancestors upon which ancient society was 
founded. Ancient City, Book III., Chap, XI. Qe says; '■ Law and 
religion were but one ... no man invented them." The laws " presented 
themselves without being sought." "They were tbe direct and necas- 
Sftry ooDsequences of belief ; they were religion itfelt applied to tba 
relatioQSot men among themselves." See also Leist, Qraeco-Ital. R. 0., 
I Book II., Chap. 111., and Book III., Chaps. I. and II. 
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have replaced it in developing details with social forms of' 
redress. Just as the art of naming may be practiced without 
a self-conscious realization of the relation between ttie hui 
being and the objects he surveys,' as this may grow upon 
him by alow increment of experience, so may the 
self-help long exist and develop before any self-conscioi 
formulation of meum and tuum or remedial right exists. 
Self-hel|i 18 a product of that inherent self-preservative 
impulse which induces the animal to defend its own existence 
it is a form of it, broadening, under gregarious inlluenoes, 
the feeling of self-preservation ; and its development 
on in social life, so that eventually the notion of self-preser*^ 
ration may embrace the preservation of self and kindrad 
and much of that with which the self has surrounded itself. 
Therefore,* in our very modem law, a man may under oertain 
circumstances slay another in defense of his family, bis 
house and household goods." 

There are law-writers who contend that the notion of ri| 
is innate to the earliest being,' upon the same principle tl 
the ethical philosopher claims the same thing.'' Such 

' Ab to which Me Bomanes, Mental Erolutioa in Man, Ohaptera V. taM 
IX. inoluaivB. 

*Cf. Bishop, Criin. Law, Vol. I., Chap. LVI,, tor further instaocw.! 
SollanJ, Elements oF Jurigprudeace, 215, whars he states that a imtI 
right may be realiiible hy the regulated seK-help ol the injured penon,r 
as when he is allowed to pii'<li a trespasser out of his Beld, or to puU dowal 
a Wttil whicli has been built in his path. Utid. 165, 372. Katlons eierj 
else Ibe right oC self-help, suoh as reprisal, The notion of the saactlt^ t» 
the house is found at an early stage of political life, Leist, Oraeoo-Itatf J 
R. Q,, J33. p. 347. Heurn, Aryan Uausehold, p. 223. 

*Cf. preceding note. 

* therin^. Qeist dcs ri'>rnischen Reehts, Vol. I,, JX.; Eant, Philosoph] 
of Law; Fichte, Seienoe of Rights; Stirliug, Lectnres on the Philowphf^ 
of Lnw ; Miller, Ijecturea on the Philosophy of Law, Lect. 1. 

'C/. Lecky, History of EuropcBn Morals, Vol. I., Chap. I.; Porter,! 
Ramftn Intellect ; Green, Prolegomena Co Ethics ; Martineau, Types ol t 
Blhioal Theory, Vol. 11.; Courtney, Const rue tlva Bthlos; Kant, Kritiaf 
der pracCischen Vernunft ; Fichte, Salence of Thongfat. Bot see co»<rat4 
Lsstie Stephen, Science of Btbics; Spencer, Data of Ethics ; Sidgwiokt j 
Method of Ethics; Fowler, Principles of Morals, Vol. II. ; Bitin, Moral | 
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notion, however, loses sight of the fact that law, like knowl- 
edge, prepresses by a gradually ext*iiding synthesis.' A 
Scotch juml philosopher, who is Kantina in his belief, in 
B|)enking of the relation of the individual to the universe, 
combats such a notion as the innatene&s of legal right when 
he says : " In the age of infancy [man] is subject to physical 
law. His obedience to custom is almost a nervous involun- 
tary reaction."* And as the views of the evolutionist may 
be reconciled with those of the intuitionist, in ethics, by 
predicating of mind a capacity for develojiing in the course 
of ages, and social historical continuity, under favorable con- 
ditions, a comprehensive and deep moral sense or Bintiment, 
BO may these views be reconciled with mine in assuming the 
eventual rise of a disposition to observe jural rules of action. 
A condition of human kind in which self-lielp is the sole 
form of redress must be coequal to that of the brute. May 
the group be of a peaceful disposition or otherwise, self-help 
for a deprivation of what the individual possesses, whether 
life, freedom or objects, must, if the sole remedy, lead to 
anarchy — anarchy in which the law of survival decides in 
fevor of tho most powerful. In the earliest known form of 
political society self-help has in a measure become superseded 
by more orderly modes of redress. Since self-help depends 
upon the ability and inclination of the wronged one to obtain 
redress, and the strength of his following, a form of compen- 
sation, by way of arbitrament, voluutarily resorted to or 
coerced by the chief of the whole clan or tribe, would be 
instrumental in establishing a primitive form of ordered 
remedial procedure. Another step would be when self-help, 
though still permitted, is supervised and restrained by s more 
effective authority. The ultimate course of developing social 

Scierce : -Miin.lsley, PhjGiulo^;! and Patholofry of tha Minil ; same, Body 
»n(l Will : Q. U. Lewes, Study of Paycho\oi:j ; same. Physical Basis of 
Uirid; Bain, Sensea and the Inlullect; SHine, EmotinnB aiid the Will; 
Itibot, Diseases of Memorj ; Mime, DisenstB of the Will; Lnjs, The Brain. 

' Millar. Philosophy ol Law, 43. 

'Ibid., 367. 
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organization has been to narrow the license of the individual ' 
in favor of Eocial powers and rights ; to narrow the right of 
self-help in favor of an orderly course of remedial procedure 
in courts. Military discipline, in the rudest political groups, ■ 
makes for such a form of discipline.^ If we look to savagM 
tribes we see justice administered in a primitive gathering o 
armed men which is at once a council of war, a rude politi-fl 
cal assembly, and a Judicial body. Among the Hottentotefl 
the whole kraal with the chief sit in the open fields in a^ 
circle; all matters are determined by a majority'. If the cul- 
prit is convicted, and he is adjudged guilty of death, sentence 
is executed on the spot. The chief is the first executioner, he 
striking the first blow, and is followed by the others. Such 
a form of administ«ring justice is to be found, with variations 
of detail, among many tribes. Relics of it are found among 
the Greeks in Homeric days, where justice was udministered J 
in the midst of the assembled agora. Among the tribes 
Europe justice was administered by the whole tribe, in thi 
open air, and relica of their administration continued until 
the ramifiefl control iieculiar to national development g 
ually superseded it. 

When the impulses of self-preservation, including i 
defense of sustenance, mates and sometimes progeny, cam 
into collision with the needs or corporate feeling of the agj 
gate into which the individual existence of the members a 
the tribe or herd was merged, it neeasarily yielded to 1 
latter. And in this way a corporate form of redress would 
come to supersede in a measure the more animal and unrea 
oning mode of redress by private vengeance or captioaJ 
The forms in which the corporate control took shape varied^ 
perhaps in details. It would not, if aroused to actioi 
tolerate a breach of those forms of enjoyment and f 



* Thut tbiB wM the case nmong the earliest Greeks and Itnliaos a 
LeisC, Oraeco-Ital' K. O.. ^43 acq.; among the earlj Qsriaans, Siegel|J 
OoHOhiohla doa deutaohen Gerichtsverfahrecis, jttMsim; Eamjs ic Anglft 
Saxon Lav, 1S3 itq.\ and among Semitio peoplw, Smith, Beligion ( 
he Semites. 307-400. 
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that had become invested with customary incideuts of long 
standing. The tribe would endeavor to maintain its own 
integrity by resisting pressuro from without, and by setting 
beyond the pale of its protection members who fled or 
resisted it, A military regimeu b^ot subordination and 
discipline, under some head or chief; the needs of a military 
life would supersede individual claims. The expansion of 
groups that became possible with enlarged military needs 
and experience occasioned a limitation of individual license, 
BO that the unregulated and anarchic mode of redress by self- 
help became more and more superseded by the larger disci- 
pline of the social body, however rude or immature, in which 
the individual was merged. The belief in ghosts or spirits 
of departed heroes (later also domestic vmTies) tended, in con- 
junction with the peculiar fancy which infantile minds 
disclose, to create a faith that enabled the leader or leaders 
of tribes or lesser groups to invest with a hind of sacredness 
such control and administration as there was. 

In any event, early in the career of mankind that which 
the early being is found to hold in awe is the court or 
tribunal which exercises dominion over the aflairs of his 
Bocial life and duties. And death is for the most part a 
penalty which he recognizes and accepts for disobedience. 
And though it does not occur at first, yet, after a while, the 
arbitrary reprisal whereby is sought to be recovered the thing 
taken away, yields to the social penalty for thievery and 
desecration of the family group, or, as discipline becomes 
more effectual, to compensation by way of penalty or satis- 
fiction. 

In the days of Charlemagne, when the less organized tribal 
groups were more or less controlled by a national form of 
administration, and the perdurable process of merger into a 
larger national unity had begun, governmental control through 
courts had superseded self-help in many matters. It is trne 
that the administration of justice was still ineffective and 
jinorganized, and that self-help still largely prevailed. Yet 
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there were local gntheringa for purjiosea of administeri^ 
justice of the different eegregated groups, and even larger 
meetings embracing wider areas; also there was a royal or 
kingly control; all of which contributed to substitute the 
king's peace fi>r the tribe's peace, and governmental relief 
either by capital puuishment, compensation in the shape of 
veregffd or in otlter forms, or restitution of property or ila 
equivalent, for eelf-help.' 

The organization of a central administrative body tended 
eventually over a greater or less stretch of territory, every- 
where where it came to pass, to supersede the rough-and- 
ready forms of redress of the nomad, or the better regulated 
modes of procedure of herdsmen and primitive husbandmen. 
The exorcisers of spirits, the priests, arc the most influential 
framers of regulated modes of procedure, aa they are the 
reformers of unregulated language and the promoters of such 
limited arts as there may be in the early stages of man's 
progress. These iiitermediarits between the gross idolaters 
among early mankind and the supernatural, obtain a control 
over the primitive mind which goes as far as the power of 
any chieftain may aspire to, and through them the court or 
tribunal may become respected and followed; but the tribunal 
itself was a thing of slow and painful and erratic growth, 
only emerging into light as it was forced into prominence by 
military growlh or by pressing pastoral or agricultural 
interests, or as it was called into existence and a larger life 
by the expansion of the family group and the extension of 
the patria poleglas. Simultaneously with such a growth was 
the expansion in numbers of household gods, and gods of 
the larger unity — whidi larger unity, though based on house- 
holds, likewise promoted their growth; and this unification 
eventuated in a poutificid extension over the priestly and, 

' A similar il eve lop merit, with of couree diSereiices of i]etail!<. la notice- 
able amoug the ancient Greeks and llnliaiiB. Lcist, Qraeuo-Jtul. II. 0., 
g43>c9. And among Atrican tribes, so fur as relates to the earlier stage*, 
Post. ACrican Jumprudeiiz, Vol. 2, Purts VI. aud VII. See abo Pollook. 
Essafs, "Tbe Kiug's Peace." 
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througli the priests, over the judicial affiiirs of that unity. A 
quite similar expansion of court procedure is traceable in 
uicieot Greece and in medieval Europe through the pontifical 
«la&E.' It produced a casuistical system which facilitated 
governmental control; but it was in conflict with thoM 
customs of the |>eople which their pursuits from time im- 
memorial had been creating and building up, whether in the 
closer and larger corporate aggregate, or among the more 
diffused non-urban population. On this account the system 
of procedure occupies a leeser place in the development of 
jurisprudence than do the expandiug rules of substantive 
law — Bubstuntive law which stands for legal conduct as dis- 
tinguiehcd from merely moral conduct. While procedure 
was among the most noteworthy contributing agencies of law, 
eepecially in the days when substantive law was recognized 
most definitely in connection with the disposition to obtain 

;,3edres6 — to ettectuate the feelings incidental to use, enjoyment 
uid possession, and the rupture of those feelings by depriva- 
tion — it ceased to play the tike conspicuous part as societies 
grew to civilization and maturity. Eventually the rules of 
mine and thine obtained a force and recognition by usage 
tnd habit and example, as ethical rules do. 

Even more decidcrlly, because they builded on data that 
touched the needs and interests of mankind more — ui)on a 

•«cale which the somewhat sterile forms of procedure could 
not be expected to obtain. And when these substantive 

iTnles and customs became displaced by the casuistical con- 
ceptions of priestly inventors, the rules and forms of procedure 
were rendered even less prolific of change and increment 
than before. The substantive law, embracing thereunder the 
remedial rights (save the forms of procedure) which one ia 
entitled to, covers a much wider field in jurisprudence than 
mere procedure. 

However complex and scholastic in form the procedure 

'Cf. Keller, Rum. Process; Year Books ot 82 and 33 EJw. I., edited 
fbj kit J. Uarwoo.1. Prefitce xi.,«g.; Leist, Qmeco-ltal. R.G., Book li.. 
[ Chap, m., Book III., Chap. U. 



might become, judging by the history of Roman and Eoglif 
jurisprudence, it v&s bound to yield to practical life ftnd 
movement, one of the principal effects of which has been to 
counteract and destroy the artificial and formal, though 
astute, creations of casuistical thinkers and l>elievers. In- 
dustrial activity in commerce, in husbandry, in obtaining 
the means of subsistence and wealth, has driven the tribunals 
of the land to recognize the validity of arbitration tribunal 
which before were not accorded the same recognition ; it gave 
a place and power to the jury, especially under Lord Mans- 
field, which radically enlarged the influence of mercantile 
customs ; it induced the eventual abandonment of the artificial 
creations of the past, for a more simple and practical system 
of procedure. It is revolutionizing the work of the lawyerfi 
in the pursuit of redress. It has operated to ameliorate the 
law of imprisonment for debt, the law relating to married 
women, the law relating to exempt property, so that now, at 
least in the United States, the largest function of the law3rer 
consists in making judgments productive. Industrial 1 
has tended to enlarge the recourse to attachments, crcdita 
bills, injunctions, receivers. When railroad pro]>ertie8 i 
involved, the functions of courts have been carried so far i 
to involve the issuance of receivers' certificates in large suid 
for constructiou and other purposes. The doctrine of com 
that their receivers cannot be interfered with by other ooui 
found vigorous opposition, as the danger to practical interee 
thus entailed became conspicuous,' until Congress intervene^ 
by positive enactment and provided a remedy.' The sppoine 
ment of receivers of railroads leading to the evil that laq 
masses of meritorious claimants were inequitably deprived 9 
large rights, produced an exceptional docti-ine in favor i 
Buch claimants," that seems to have departed from pre\'ioH 
doctrines preservative of the rights of mortgagees. 

'Sbb Dow v. M. ft L. R. R. E., 30 Fed. Rep. 388; Am. Law Rert 
Vol. XIX., 400 Sfj. 
' AcU ot 18S8 (50th CongrsBs), Chap. 609. Sees. 3, 3. 
'American Law Review, Vot. XIX., 400 aeg. 
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The passion for recovery of things of v-aliie which under- 
lies procedure and sustains it, though it forced adjective law 
into new and more serviceable forms, did not prevent tlie 
tendency toward the casuistical expansion of those forms and 
incidental doctrines which eventuated in another and not less 
elaborate system of unfamiliar detail to the layman than before. 
The tendency to multiplication of forms is manifest as well 
in legislative rules' as in court and church service. The 
development of forms neceeearily ensues where a profession 
exists to apply them ; necessarily exists, too, because the pro- 
motion of order and discipline in remedial justice requires 
forms. The utility of forms of procedure in the growth of 
law is affirmed by Ihering to be conspicuously illustrated 
in Roman jurisprudence, and lie assorts that it lost its 
scientific character as the slow changes inaugurated by the 
oourre and lawyers in Rome were supersede*! by the naturally 
too radical legislation of reformers.^ Yet it is noteworthy 
that despite Ihering'a assertion, legislation has increased in 
volume and has become indispensable to make German 
remedial law conform less to Roman stondnrds and more to 
the needs of German communities. The forms are the sub- 
ordinate [tart of remedial law; the principles which underlie 
these forms are of primary importance — that is, a qualified 
tribunal, a fuir examination, a speedy trial, a proper appli- 
cation of the rules of substantive law, and the enforcement 
of the j udgment of the court as far as practicable — principles, 
in short, calculated to satisfy, as far as legitimate and prac- 
ticable, the pas^on for recovery of things of value. 

The law of evidence is the creature of experience rather 
than logic,^ and in studying the history of it one cannot 
escape the necessity of tracing that experience.* Evidence is 

Sea Wood row Wilson , CongreasioDal Onvernnient. 

*QeUt des rornisoben Reohts, S48«i?- 

■That formal logic Is uatrustworthj &s a worhfag system tor affaire o( 
experience, see SeclRwiok, Pallaoies ; Speiioer, Principles of Psychnlogy, 
Tol. II., Pun VI., eBpeoially Chap. Vlll.; also Part VIll., Chaj.. III. 

'James B. Thayer, Presumption and tlie Law of Eridence, Uarrard 
Law Review, Vol. 111., 146. 
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any matter of fact which is furnished to a legal tribunal i 
otherwise than by reasoning, as the basis of influence iaM 
ascertaining some other matter of fact. There is no law ot^ 
reasoning other than wliat is found in the " laivs of thought." 
We have, in our inherit»l system of municipal laws, what ii 
peculiar to English-speaking people — a law of evidence. lul 
its main features it is unknown upon tlie continent of Euro))e. I 
It developed in England be&iuse they had the jury in Eng^'fl 
land, or rather because in England they did not give up thfiV 
jury. On the Continent they had the jury seven and eight! 
hundred years ago, but tliey lost it.' Evidence of intentioaf 
not culminatinf; in acta is of no value. Physical phenomenltl 
form the groundwork of evidential values in courts of law— 
t. e. matters of fact. 

The judges of courts and the other constituent parts ( 
judicial tribunals likewise reflect the growth of society.'! 
They have come to take a co-ordinate place in the bod^l 
politic alongside of the legislative and executive depart^ 
ments of government. Originally they formed a part ot% 
the legislative and executive body. The earliest judge ib a 
priest or a head man of a given tribe. He is not the exponent 
or interpreter of enactments, but he enforces the customs 
which the lile of his and the tribe's surroundings has madeJ 
possible. When a country becomes peopled with variousj 
- groups following war, herding or husbandry, the chief a 
priest become separated. The one takes up war and govern 
meut as a pastime, the other takes up the spiritual functions.! 
But the rules of spiritual welfare become an anielioratinj 
influence which adds to and colors the other practical UBageM 
The warrior chief and his associates summon hini to decidt 
the issues of TTirum and jiium, where the more arbitrary will o 
a despotic mind is restrained from forcible caption or s< 
And in time, as the communities cement together by th< 
construction of roads, intercourKe, traflic, and spread of moi 
enlightened and cosmopolitan usages, the warrior chief t 



'Spencer, Psychology, ubi aupra. 



' Thajer, ubi m 
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council becomes a. legitilalive and 
executive body, and the judicial body obtains a place apart. 
The priests monopolize the functions of judges, until the 
practical needs of the political unit become antagonistic to 
the purely theoretical, casuistical and Epirltual idens and 
forms of tiiinking of priestcraft. The courts obtain their 
modern form more and more as they yield to the demands 
for practical enforcement of rights and dntiea — rights and 
duties as they have become recognized in the industrial and 
commercial world; meaning by that world also all those 
forms of domestic relationship and incidental rights and 
duties which continued to exist. In this development the 
jury, grand-jur}', the constable, sheriff, bailiff, marshal, chan- 
cellor, as well as the judge or justiciar or arbitrator, have 
played a part, and each has a history of its own. They all 
begin their career back in the days of tribal life, except per- 
haps the chancellor, whose earliest functions were those of 
Bcribe and who was of priestly cast.' Earliest tribes had no 
scribe. 

The maxims of judicial administration, such as that judges 
shall be unbiased and not related to the parties, and that 
justice shall be freely and fairly administered without fear, 
favor or affection, had no place in tribal life.' These repre- 
sent the final verdict of developing society, brought about 
by painful experience. The jury, now selected because of 
their unfamiliarity with the facta, are still selected from the 
vicinage, thus testifying to their original function of neigh- 
bors, lookers-on and witnesses. They are still selected for 

'Btubbs. Cons. Hist. o( England. Vol. I., par. 131; Wailz. Deulscho 
Vert. Oeachiohte, Vol. 11.. |>p. 409, 4I0, 411 seg.; Gi.eist, Uist. Eng- 
lish Constitution. Vol. I.. 367, 209 and notes ; Kerly, nistory or Equity. 
Chap. II. Sue fiirlher on this iul'jrct the next succeeding chapter. 

*A glance at Uesiod, Works and Dujrs (see Ancient Classics for English 
Benders, SHT). will show the causes Tor complaint on this score in bis day. 
See Also Aristotle, Politics, Book VI., Chap. V. ; Felix, Einflues derSitleo 
n. Oebraoohe, etc., pp. 31, 47, 110 ; Tuitns, Aonales, II., S4 ; IV., 81 ; 
XIV., 38. 



138 An Inlrodudion to ike Study 0/ the Condiivlion. 



their neighborly feelings in the hope, very frequently realized, 
tliat Ihiis the rigid and orderly rule of the law may be evaded 
and nullified. Judges too are not always true to the maxims 
thiia enunciated; and a too comprehensive exercise of the 
franchise threatens to make judges who are too subservient 
to the popular voice. 

The course of judicial administi'ation has on this aooount 
been marked by eccentric growths and contradictory classifi- 
cations. At 110 time in its history has the bar been able at 
all times to predict a certain result in mooted cases. The 
character of the judge plays a significant part in the praoticsl 
administration of justice. Much depends upon his sympa- 
thies, his familiarity with needs and abuses, and upon his 
mental range. Such men as Papinian, Hardwicke, Mans- 
field and Marshall make an epoch by the superiority of thciir 
mental reach and judicial prescience.' 

'The application ol aabstanCive law by courts is shown in the pliilosoptaf 
ot the doctrine ol precedent, upon which subject Bumethicg has been skid 
in the flrst chapter at this work. 




Tbc7 cmbnee n thdr ia^iir/ Mt «^ Ike gyvvth «f 
imperil rnle sad k^datiTc pDvcr, bat Ai^ Ekeane cnfann 
wiibiii Ae fidd of iaqnrf ik ilmlBpwBBC of tlw «v1t 
b M- tw rim sad Ae mwrwC a g nDagc gia^s, toamfl, dtice, 
duns, onlcn. nej ivnal the padaal {voeees of expan- 
non and dMnge eo Ctf as it bore npoo tbe imlolding of 
primitive local ^oofia^ into iMigt territorial ^gicgatoSi as 

■VonHolit.CaaititBtkadniitivTcf tkcD.&.ToLI.. H-T«: Bunto 
Taflor, Orifia nd Grawtb ot tbe KafUA OnutitstkB, ToL I., CO. BnI 
Me u to this ib« Dcxi eh«pt«F. 

'Sir Jkine* Mftckint/ieh. Sm H&nDts Tkj'lor, Ori^ and Qpovth al t]w 
Engliafa Constitutioti, Vol. L, 60. That Uib is applimble to Uie coMtltv- 
tioD of tfa« Uoited Sc«t««, see, besidM what toUows. Vtjtt, JliMrlokB 
Oommoavealth, Vol. L. Chap. SXSI. ; BII», Sorerei^lT. I TB ; Teiu v. 
White, 7 Wall. 700; Uiller, Constitniioa. pp. 104. 105, 10S-, Chaptw 
L, onto ; Chase. J. in r« Ware v. H jlkm, 8 DalU*. 833. 
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preserved and ciaintaiDcd by an elaborate system of govern- 
ment.' And, following in their train, will be found writera 
upon the history of American constitutions who have pur- 
sued a similar course.^ Just as a proper understanding of ' 
language takes note of the earliest roots from which language 
grew, Bo should a proper understanding of the history of I 
constitutions depend ujwn a knowledge of the details of 
growth of local subdivisions of the country ; for these helped 
to create it. 

Constitutions are not all written, nor are they all of | 
modern date, for we learn of a Mosaic Constitution, a Pav 
sian Constitution, an Egyptian Constitution, a Lycui^n 
Constitution, a Solonion Constitution, a Roman Constitu- 
tion." A constitution could hardly exist among a community 

' WiiiW, Deutsche Vertiissungagesehiphte ; Haurer, Mark-, Hot-, Uor(- ' 
mid StJidt-Verfassiing ; Schwebel, Deutsvhes Dtirgertlmiu ; Arnold, 
Deutsche Preixladte ; same, Gescliiclite des Eigeotliuins in deutscheu 
Stadteii; Heiisler, Ureprarig deutscher Stttdtverfassnng; StaMa, Coii- 
aLitUtioiiuI Uistorj of England; Oneist, CunftitutioDul lljetor; of 
Kngknd ; Freeman, Qrowth of th« English Constitution ; Muiiie, Esrlf 
Law nnd Custom, and Rarly Hiatoryof Instituliotis; Green, Making ot 
England, and Norman Cuiiquest; Freeinun, Norman ConquFEt; Biener, 
Das englischfl QegchworneD-Oeriuht ; 8ivgel, OeschiclUe dee deutsclien 
GerichLs-Verfahrens; Preeman, English Towns and Districts; Stephen, 
Hist.of CrimluHl LawinEiigUnd ; SLubbs,SelectCtaarler«,etc.; Kitchen, 
Court Leet and Court Baron; Scruggs, Practice of Courts Leet; Laveieye, 
Primitive Propert/, etc. 

'Howurd, Local Constilutional History of the United Stales; Hniinis 
Taylor, Oriyiii and Growth o( the Eng. Coiistilution ; RiWneon, Institn- 
lions, Vol. I.; Iljatorical Studies issued bjr the Johns Hopkins University ; 
Fiske, American Political Idefts; same, Beginning* ol New England; 
fiBBiB, Crilioal Period of American History; Hare, Ameriran Constila- 
tional Lbw, Brst chapters ; Woolsey, PoliUcal Science, Pm t III. , Chap. X. 

>S. Mayer, Recbte der Isracliten, Romer und Athener, Book XI.; 
Schocman, Athenian Conslitntiotial )listor>; Kuhn, Kntstehung der J 
Stadte der Alten ; Preeman, Comparative Politics, Lectures 3, 4 ftnd 6 ; I 
UurquBrdt, Bomisehe Staats-Verwaltung ; Curtlua, History of Qreeiw, 
Vol. I., Book IL, Chips. I. & IL; same. Vol. II., Book II., Chap. V, 178 ' 
uq.; RawliusoD, Hist, of Ancient Egypt, Vol. I., Chap. XI.; same, Seven 
Great Ancient MouBrohies. Vol, II,, Fifth Monarchy, Chap. III. For 
evidences oC Institntionitl life in Africa and among other tribes see Post, j 
African Jurisprudent, Part 11. : same, Buusteine. S{IU3-I39. 
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totally unorganized. It Elands for Gonie form of political 
organization, but it need not be finished and permnueiit; it 
is a creature of change and development.' The elements of 
constitutional law relate to the framework of government, 
and embrace the principles! of usages whicli are expressed in 
the administrative functions of the governmental power or 
powers; they will likewise embrace, since these cannot alto- 
gether be left out of sight even in the rudest form of govern- 
ment, the social relations of the governed individuals. These 
elements vary in different periods and localities and under 
diSering circnmstanecs. Even the constitutions of the states 
of the American Union, notwithstanding the great similarity 
of their organic conditions, are not alike." 

The sacredness of a man's house will find its producing 
causes deep in the early practice of mankind ; for practice 
was the basis of early social consciousness, as it is largely 
even at this day;" just as the symbols and languages of our 
day contain evidences innumerable of centuries of actual 
practice and nsage. 

As we saw in our first chapter, Aristotle based the state 
upon the family. He eonlendod for an intermediate stage, 
in the course of political formative energy, between the 
family and the city — j-iy;.* This family life was not, as 
has been shown, a copy of modern family life, it was rather 
a savage or barbarian group-life in constitution ; that is, it 
depended as much upon association" as upon descentrand if 

' See Post, B:iuEtai]ie Tiir eiiie HllgemeiiiB Rechtsn-isjen^cliaft, loe. eil. ; 
Dicey, Liiw ol tlie ConsCitution, Cbapler II. Ikctua, in the &|>pencliceB to 
his gretit work on the Eiirtli nnd iu Inhabitants, reveals the conatitutions 
of »ll modern paoples, from the sarngea ol AttinB, to those of civilized and 
enlightened natiuna. 

* Poor«, Cbanera and Con«titutions. 

" Pustel do Conianges, Ancfeiil City, Books I., 11.; Hearn, Arjan 
Honsehold, Chape. I. to IV.; Leist. Ouwo lltil. R. 0.,pp. 247, 4fi3, 41(3 ; 
Heier and Schoman, Alt. Proccsn, Voi. II., 764, 785 (mnrg. p. 6tl8]. 

'Politics, I., 2.^. See anU Chap. I. 

'Sl«roke, PrimiClre Fumiiy, Chup. VIII. ; Gnmine, Village Com munity, 
89 m;.; Chap. 111., Sec. II.. ante. 
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it held together was a grodp which held togetlier for mutual 
aid, and it may be at a hiter stage to keep up the worship of 
manes.' The form it took in its expansion into a larger clan 
or tribe depended upon whether it inhabited mountains or 
plain, whether it pursued a predatory, a herdsman's or a 
husbandman's occupation. When it assumed that of the 
more settled occupations it had connected itself with land 
and a form of residence,* The giTios of Aristotle, the t/ene of 
Rome, the mark or gemeindc of the Teutoiuc people, the Irish 
dan, and the village community of the East, may be regarded 
as essentially the same thing, at least to the extent that each 
depended upon a settled place of rendezvous or abode.' G«im 
and gens show a blood-kinship which lies at the root of the 
association.* The mutual obligations of clansmen were some- 
times of the closest kind ; every clansman was bound to 
assist and support, in all his difSculties, every other clans- 
man. The relics of this are apparent in later times, in the 
duty the clan or village community or township owed to its 
members to defend ihem, pay their fine, help them to procure 
redress, and the like." If one kinsman wronged another the 
remedy had to be sought in the domestic tribunal. If a 
member was killed by a stranger the clan took vengeance 
upon him." When compenBation was made by wfrcgitd at ' 

' lleiirn, Aryan HousebolJ, Chaps. III., IV., V., VI. Fustel de Oou- 
Iftnges, Ancient Citj, Book»I., II. CouUnges, however, gives tbisearlf 
association too eUborfLte a coriBtitiilioti aud a too developed cult. 

'Leist, Oraeco-Ital. Rechtsgescliiebte, Book I., Chap. III.; PreeinaD, 
Comparative Politics, Lee. III.; Lareleye, Primitive Propertj; Eearo, 
gupra ; Maine, Ylllng« Communities in the East and West ; same, Barly 
Hist, of InstitutionB ; same, Early Law and Custom ; Qomme, Tho 
Villai^e Community, Chaps. I. and II, 

'Leist and Freeman, last citatioD. See also Kuhn, Entstehung der 
Stiidte der Alten, and the other autboritiea referred to in the last pre- 
ceding note. 

• See authorities cited in last preceding note. Plainer, Beilraee zur 
Kenntniss des attiechen Rechts, Chaps. IV., V.; and Chap. II., Sea. It.; 
also Chap. III., Seo. II, What is meant in earliest days by blood-kinship 
is shown by Smith, Kinship in Arabia, Chaps, I., II., and VII, 

'Beam, Aryan Household, Chap, V,, je. *Ibid. 
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otherwise it was made to the kiRsmen.' In the Anglo-Saxon 
oommnnity, as in all early societies, the degree of eecnritv 
and distinction which each member enjoroi depended diiefly 
upon the number, wealth and power of his kindred, and 
there was little temptation to any one to eejiarate from what 
has been called the family. But if the lie of kinship created 
rights, it also involved obligations which might become 
burdensome. As civilization advanced and members of the 
maegth became wealthy and powerful, or attained a higher 
position, a tendency appeared on the port of these to ignore 
their poorir kinsmen. Afterwards it came to the point that 
a freeman did not need to pay the tcert-jild with a slave, or 
with one who for any cause had forfeited his freedom. The 
kinsmen lost their share in the tcrregild. And the widening 
of territorial control tended to destroy this elan integrity 
still more.' At Athens and at Rome the penies were gathered 
together in a higher union, that of the curia or the komf, or 
later phratriit. This stage corresponds with that of the Hiife 
of Germany, in all jirobability. In Athens and Rome they 
yielded to the hegemony of some mother _9rtMi, or to some village 
community which had obtained the hegemony by ancestral 
priority, foroeor priestly cooperation.' That was likewise true 
of Germanic tribes.^ A pArotna was at lirst a brotherhood, an 
association of individuals clustered around a central figure 



n Anglo-Saian Law (The AnglD-Sa^on Familf 
, The English 



'/6id. See also SassjB in 
Iaw). 

'Esnyi in Anglo-Saxon Ij«ir, 139. Compare Seebohm 
VilUge ConiDiunity ; Maine, Early Law and Custom. 

'LeiBt, loe. eit.; Freeman, Comparative Politics, Leot. ITl.; Kuhn, 
&DtitehaDg der Stiidte der Alten ; Plainer, BeitfiiRe zur ECenutniss dee 
attiscben Rechts, Chap. V.; de CouUnges, Ancient City, Book III.; 
Marquanlt, Romische Stoata-Vorwaltung. 2d ed.. Vol. I., Chap. L 

•Landau, Die Tarritorien, Part IL, 103 ttq. 

'Compare Kahn, Eotstehung, etc.; Freeman, pa«M'm; FustetdeCou- 
langdH, Ancient City. Book III. It may be that ultimate inquiry will 
■how the same with regard to all early peoples. See Qonime, The Village 
Community ; Kuhn, Rum. Stadt-Verf., Vol. II., lost two chapters. 

' Landau, Die Territorien, 813 eeq. 
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or pair, said to form the basis of the tribe; ip fact, the tribi 
is another name for it, frei|iientl)' in a more devclojied foria.^ 
This did not form the basis of an early state until land-^ 
holding came into vogue. Demos, landhulding, was the I 
original prerequisite.^ The phrati-ia in its later form or 
euriri had a curion, a phrntrtarck, who presided at sacri- 
fices and was an enlarged type of the head of the BO-oalled . 
household group.* The god of the later phraiiia was tbafl 
eponymous hero.' Kciniff (king), from the Icelandic Jcotuj, I 
and koning, signified originally any recognized leader i 
chief.* The derivation of chieflainship was the same every^ 
where; in modem Europe it culminated in kingdoms an^ 
imperial rule, in ancient Greece it never came to this.' 

Thus in the ancient world as in the modern world tt^ 
oourse of things was a growth from the primitive conditio! 
of nomadic and savage life, when the modern family had not, 
could not yet have been formed, when tlie basis of association 
was largely contiguity consequent upon a gregarious habit 
or instinct, which adherence to a parent or parents might 
foster, to be enlarged by adoption or by the enlargement 
resulting from procreation. Andrew Lang, a careful student 
of the myths of savage and ancient peoples all over the glolx 

'Loiit, loe. eil.; Freeman, Corapurativa Polilios, Leet. Ill,, 104, 
Plutner, Bellra:];e Kur Kenntiiisa <les aLtischea Heights, Clin^is. IV. audi 

*Kuh[i, D[e Kiitstehung der Sliultedcr Alten, p. lI.noLa S ; Preemi 
Comp. Politics, 87 ; J. H. U. Series, Vol. IX., pp. 837. 328. 

>FuBteldaCouknge?,Aiit:ieiitCil}', BookIII.,Chup. I. Thf phratnaw 
At flrst ft ilomntic institution {it the Ifrm domestic is appropriate for tl 
eari; period), whJIelheiwneandpo't«werepalLiicBliri tlivir nature, 
totledms nut mention p/ira/n'a MB a political itiEtitulion of primitive dtjl 
Politics, Boolt I., CliHp. JI. In conflrniHtion of this view, see PIbIm ' 
Beitriige. etc., Clinp. V., nnd Letst, Zur Gesch. iler riimiMshen Sodetu 
see also Leisl, Graeco-ltal. R. Q., Boik 1., Cliap. III., ^§SG, £6. (B 
MeSchrodep, Sprachv. u. Urg.. pp.674, 575.) 

*Coulan-es, Ancient City. loe. eil. See on aticestot worship in gent 
Spencer, Principles o[ Sociology, Vol. 1., Part I.. Chap. XX. 

*Leiat, OraeLcltal. R. O., Book I., Cbap. III., 105; LandAii, 
Territorien, 313 ; Schrader, Sprochv. u. Urg. 684, note. 

'Freeman, Comp. Politics, Loot. IV. See mfra. 
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has found traces of savage life in ancient civilization. 
Though he thinks that in Homer's time the Greeks were 
practically civilized, he fiuds many evidences in their sur- 
viving relics of haman eacrifice, mysteries, ma^o, religious 
customs and law of homicide, of savage origin. The existence 
of totemism among them is shown by numerous examples. 
" The Theasaiians revered storks, the Thebans weasels, and 
the myth ran that the weasel had in some way aided AIc- 
mena when in labor with Heracles. In another form of the 
myth the weasel was the foster-mother of the hero. Other 
Thessalians, the Myrmidons, claimed descent from the ant." 
He calls attention to the religious respect paid to mice in the 
temple of Apollo Smintheus, in the Troad, Rhodes, Gela, 
X^eabos and Crete, and that a local tribe was alluded to as 
mice by the oracle. The people of Delphi adored the wolf. 
And similar phenomena are shown to e.\ist iu Roman an- 
tiquities. In connection with the same set of ideas it is 
pointed out that several Y^iJ>j, or stocks, had eponymous 
heroes, in whose names the names of the ancestral beasts 
turvived. In Attica the Criods have their hero (Crio, 
" ram "), the Butadte have Butas (" bullman "), the Aegidie 
have Aegus ("goat"), and the Cynada;, Cynus {"dog").' 
The belief in the common, confused equality of men, giMjds, 
plants, beasts, rivers, is common and fundamental in savagery. 
The activity of beasts in the myths of Greece springs from 
the same source as the similar activ-ity of beasts in the myths 
of the Iroquois or Kaflors.' 

How could a primeval wilderness become the seat of 
a settled community in early days? If no immigration 
brought into the country civilization, it must needs have 
developed from among its own denizens, indigenous to the 
soil, the germa and riper fruit of civilized aggregation. How 
could that come? Clearly not until the surroundings had 

■ L%ag, Hrtb. Ritu&l knd ReligiOD, Vol. 1., Chap. IX.; Vol. 11., Chap. 
[XVU. 

ol. I., pp. 80, 81. See also Post, Bansteiae, etc., Vol. II., p. 93; 
kinship in AmbU, Chap. VII. 
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made landholding a recognized thing.' Besides thai, it^ 
required the occupation of the country by many groups ; it 
required, too, such pursuit of diETerent occuputious aa would! 
render aggregation in larger bodies poseible, such as a p: 
toral, an agricultural and a seafaring life may repreaent 
and it required a sufficient military organization to frnstral 
inimical groups or bodies. Sucii elements were found nmon] 
the most advanced tribes of American Indians when 
white man came to American shores. If, as Lang says 
Homer's time civilization already existed, the people m 
have gotten- beyond the stage of Indian barbarism which 
white man saw among the most developed tribes ; they mui 
have gotten heyond the cluster of huts or wtgvrams whi 
marked the scatof Indian ^nllages iu those days. And sin 
waa no doubt the case. At that time the aspects of tribal li 

L reflected in the gene (the early kin as explained by W. Robert- 
son Smith') had changed, become ampHtied in tlie shape of 
groups of villages connected by a sacrificial cult.' Komai or 
demoi were parts of such an aggregate in Homeric days. 
They were the federated village groups, wliose occupationB 
had merged them, like the early settled communities in 
Switzerland, in a social unit, in reference to which the habita- 
tions, lands, products, village mfiws, were common property, 
and which developed upon a common principle quite opposed 
to individual right.* In the period of the kome (village) 
formation, prior to the advent of the meti-okorne or the polis, 
we look in vain for an idea of those individual rights of 
property, security and protection which are said, in our con- 
stitutions, to he inalienable rights of man. We have seen 
= 
pi 
! 

I L 



I. L.pasnm, 



Cf. Rikilus, Earth &n<i its Inhabitants, Africa, Vol 

Kinship in Arabia. Chapj. II.. III.. IV. 

On the saoriSciei cult ot Semitic I'eoples, consult Wellbausen, History 
of Israel. Chapter II., and Smith, Religioo ol the Semites, chapters on 
Sacritlce. 

to the limited eitent to which seit-lielp bad been superseded bj 
prieBll]' interrBntlon in Homer's time, see Leiat, GraecD-Ital, K. Q.. Book 
U., Chap. 111., H0'«9' 
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that at this stage of social growth justice was obtained by the 
group to which the individtiiil belonged, rather than by him ; 
that the group was looked to for redress; a redress obtained 
through vengeance, weregeld, surrender of the offender, or 
by battle. The group followed as corapurgators when wager 
by battle became superseded by a larger discipline, as we 
saw in on early chapter,' 

When the komai or demoi, which were tied together for 
sacrificial purposes, developed a character as market places, 
as places of defence, as fishing resorts or harbors of refuge, 
or fording places, they obtained a feature which would in 
course of time, in connection with the natural increase and 
development which all enduring communities show, bring 
into exietence a city (rr"//;). The course of growth was by 
the joining or comiiiuing together of diflerent groups, still 
for an indefinite period preserving their clan-like formation 

,'A vBry modem rolio ot this joint liability is to bo seen in those New 
England States in which ijidiridual inombera o[ towns are subjected to 
liability', under execution against tbe town, lor indebtedness ot the town. 
And this witliout a hearing. See Eames v. Savage. 77 Maine, 312, 214 ; 
Hare, Ameriean Constitutional Law, Voi, 11. , 680, note. It was tbcre 
uid: "Tbe praotice at bringing suits against the political division of 
municipal organization, and collecting the judgment from the individuals 
oomposijig it, ia believed to have existed in England and to have been 
brought thence to New Englund. Actions against the Hundred were 
known OS Tar back as Edward I." (Stat. ISEdw. I.,C. 3; SOomyns Dig., 
Hundred, C. 2). Mark tbe reason : "As 'the hundred' had no property 
except that of tbe individuals, tbe judKinents must have been collected 
from tbe indtviduala." We stated the courie ot change from collective 
to individual property in another connection. It is obvious that this 
liability is not necessarily dependent on the fact etnted by the court in the 
abore cited case. The court's reasoning is not in this respect suEtained 
by history. The liability ot the hundred or the town depended upon col- 
lective liability ; and this assumeil the real proprietary 1^ be thecollective 
mass. That was the development ot that coarse of eipansiou which is 
from hoasebold group upward in widening ditnensicns, until the organisa- 
tion of many villages and hundreds becomes practicable. See further 
infra iu this chapter- 
On collective property in antiquity, see also Lavaleye, Prlmltlva Prop, 
erty. Chap. X. 
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independent of each other.' The household group did not 
merge for a long time into the larger unity-.' In ancient 
Athena every Athenian formed a portion of several distinct 
aooieticB at the same time; he was a member of a honsehold 
(merging into a family, possibly), of a. phratry or enlarged 
family group, of a konie or dt-mos, and of the poHa* That 
which always bound them the most closely together was the 
need of self-defence and fear of the gods. They carried the 
eponym of the clan or gens which had the largest jwiBsea- 
sions. Eventually clasEes came ia be formed within the 
city, as its walls came to be built and extended and its 
localities defined, such as the capatruJ/tc or well-born, geomori 
or huebandmen, and demiurffi or handicraftsmen.' The king 
of Athena in its first period dwelt in the citadel of Cecrops, 
where he held his seat of government, and the market pi 
was the place for holding judicial jirocess.' Solon's law* 
were the vain attempt of a most advanced observer and'] 
thinker for those days, similar phenomena of which may h&- 
seen from time to time among barbarous hordes ; they left 
no enduring trace. Yet they reflected the expansion of the 
city, and show us the existence of trade, the beginning of 
coinage of money, and othex e\'idence8 of a higher political 
life, such as the establishment of a fiseil tribunal, 
attempted establishment of a liberty of disposition of pro) 
erty, educational institutions after a form, etc.' Under the 
tyrant Piaistratua (it retjuired the discipline of a tyrant to 
compel such results) Athens experienced an essential change. 
"Originally town and citadel had been one, and everytfai 

'Kubn, Die EnUtehang der Stadle iler AlCen; Curtim, Historj 4 
Greece, Vol. I., Book II., Chap. II. 

■CoulBDges, Ancient Citj, Book III., Chap. 111.; Pl&tnsr, Beitrage.e 

"Compare Coulanges.Pltttner, BeitriigB; Freemau, Conip. Politiea. L 
III.; KuhD, Die Entitehnng der Stadta der Alien; same, HOmiscbeSl* 
TerfuniiiK, Vol. I. Kuha, in the work laet cited, illostratei thv e 
identifleatioD of the iodividual with his group, by tracing ap ths doa 
of mltnera. 

'Ciirtius. fupra, 325. 'M. 326. 

'Id. 3S0 leg. Cf. Sohr&der, Handelsgescliiohte u. Warenku 
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which helped to give coherence to the city hnd been united 
on the rook of the Acropolis. . . . The market of [the] old 
town or city . . [was] Bituiite<l where the ascent led up from 
the town to the citadel. Here on a broad incline the roads 
meet which lead from tbe eca and from the land. Hither the 
peasants on market days brought their wares for aale ; here 
the old citizens assembled, and on a terrace hard by [the 
pnyx] held their public oouncilfi. But in proportion as 
Athens became the heart of the whole country, and as the 
sources of gain increasedj a more numerous influx of popula- 
tion took place from the country districts. These rural 
districts became suburbs, and these suburbs necessarily 
formed a contrast to ancient Athens. . . . The most impor- 
tant of these suburban districts was the Ceramicus, the name 
of which was derived from the potters.'" In this district 
the progressive and revolutionary factors were generated 
which successfully overthrew the exclusive exercise of muni- 
cipal prerogatives by the old citiz(ai8 or mpatridae. The 
growth of the city was attended with a development of non- 
urban and suburban vicinities, after the form of those village 
oommnnities which were then still in existence; from which 
communities handicraftsmen came with wares. Thus gilds 
of handicraftsmen had become iwssible, and the agricultural 
community had begun to develop other industries.'' A sub- 
stantially similar course of development may be predicated 
of all andent cities, including Rome;^ it is also in the main 
true of the cities of Germany and France and England 
which did not start from Roman foundations or in later 
modern times.' 

'Cartius, 885, 368. 

'Compare Curtiua, Vol. I,, Book II., Ch»p< II., aod Co iiUnges, Ancient 
City. Book IV.. Chap. VII. 

* Ancient Citj, gupra ; Marquardt, Rumiache Staatsverwaltung ; 
HommEen. Historj of Rome; Euhn, Riimische SUtdtverfaseucg, Vol. I. 

*SeeMaurer,Oe»chichteder Hot-, Dort- und Stadt-Vertaasung ; Arnold, 
V«rfasaangigeBchichte der deutschen Freistiidle. See also Qengler, 
Deutsche Stadtrechte; Oomme, Tbe Village CommaDitf, pp. 208-230; 
Stubbs, Const. HUC. of Englnnd. Vol. 1,, 404.405. 
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In the earliest periods of humaii kind we see liumait beingi 
living in groups as already indicated. In the early h 
of communities undergoing a growth from the primitiTttJ 
Btage, we shall see no community i>opulating the land as a 
pastoral or agricultural people which does not live in the 
village or even a more developed form. In the Peloponneens 
and elsewhere in Greece in earliest days there was no popu- 
lation outside of such communities;^ and that ia true of 
other people at a similar stage of growth.' So the early 
Germans and the Britons, who antedated Roman rule, had 
no population except of this nature, though it is said the 
Germans had no cities." They had not yet become aufSciently 
ad\'auced to form such cohesive and developed allegations 
aa cities; they lacked the roads, the agricultural knowledge 
and industrial occuiiatious to achieve this. Eventually 
they formed cities, and not after Roman models eitljer.' In 
the growth of medieval cities we see substiintially the same 
procese of aggregation, the same predominance of old in- 
habitants of influence as the ruling power, their gradual 
overthrow by the expansion of handicrafls and gilds, to- 
gether with an expansion of the city's limits, a develop- 
ment of its architecture, its arts, its police, and its money 

' narmana, Qriechischen Antiqwtdten, Vol. 1., §11, p. 63 ; Kobn, Dia 
EuLat«hung der StacUe der Alteu, p. 6 ; Engela, Urgpruiig der Facnilie, 
des PriTat-Bigentburaa iind des Stiuits, Chnplera IV. and V. 

* W. Robertson Smith aajs of the Atj&ub and Semites, " In both noea 
the Srat steps of social and religious developmeut took plnce in small 
ooiD ID unities, whlcli at the dawn of history exhibited a political system 
based on the principle of liinship, and were mainly held together bj the 
tie o( blood," etc., Religion of the Semites, p. 33. 

•Tacitus, Gerraauia, Ifl; Manrer, Marli-, Hof-. Dorf- u. Stadt-Verfa«- 
mingegesehicbie ; Waltz, D. V, G., Vol. I., p. Ill ; Oeiisler, Drepmng 
deutscher Stadtverfassung, 24&8fg.; Arnold, Qeschlcbte des Eigenthums, 
pp. 1, 2 : Freeman, Comp. Politics, 130 ; Williams, Communea of Lom- 
bardy. J. II. H. Series, Vol. IX., p. 248. 

'Arnold, TertaGsnugBgeschichte der deutschen Freistadten: Arnold, 
Gesohiohte des Bigenthams, pp. 1, 3j Freeman, Comp. Politica, 180; 
Williams, Communes of Lonibardy, J. H. H. Series, Vol. IX., p. 248; 
Euhn, Romische StadtsverfoBsiing, Vol. II., 407 seq. 
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and the roads converging there. There are Btill many relica 
of the earlier forms from which the city was originally de- 
rived left aft«r the city has assumed a. unified, conBolidat«d 
exiKtence, with mayor, Rtiik or board of aldermen and other 
officers — names which had their origin (before city life could 
have been thought of) among the groups that had so far 
developeil a regimen and a productive power, had so far 
developed their landholding and their military constitution, 
as to have an overlord and a retinue to look at\er bis 
interests and a number of serfs to supply his wants. The 
country around receives an impetus from the city organiza- 
tion. 

In the names of words we can obtain an insight into the 
progress from primitive groups to city life. Take the sulTix 
ton, the primary meaning of which is, it is said by good 
aulbority, to be sought in the Gothic tains, the old Norse 
teinn, and the Frisian fciw, all of which mean a twig. It 
denoted a place surrounded by a hedge or rudely protected 
by a palisade. Originally it meant only a single croft, home- 
stead or farm. In Scotland the solitary farmstead is still 
called a toun. In most cases the ion became the nucleus of a 
village ; then the villages grew into the town. Frequently 
the town {for instance, London town) grew into a city.' It 
likewise continued to signify a more loosely aggregated and 
extended people than is ordinarily implied in city organiza- 
tion, as the townships of Massachusetts compared with the 
city of Boston, of which more will be said presently. The 
Anglo-Saxon tveorthiff, English worth, has a meaning analo- 
gous to ton, denoting a place warded or protected, probably 
an enclosed homestead ibr the churls, subordinate to the (on. 

' The aboT« portion of this paragrsph is tftketi from Taylor. Words and 
Places, 79 Mj. See also Mrturer, Mark-, Uo(-,Dorf-u. Stadt-VBrfassungs- 
geschiohle; Howard, Local ConBtitutiooal IliBt. of the U. S., Chap. I.; 
The Germanic Origin ol New England Towns, bj Herbert B. Adams, in 
¥ol. I. of Johns Hopkins Historical Studies; Oomme, The Village OoiQ- 
muDit;, I 
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It constituted a suffix in the names of Bosworth, Tamworti 
Eenilworth, Walworth, etc' ffam and heim, two worti 
whose primitive constitution was the household group i 
primitive asBOciation, have furnished suffixes to many exist'fl 
ing villages, towns and cities of England and Germany. 
Their primitive meaning has survived in Aonie,' showing 
how the constitution of the household changed with the ex- 
pansion of the oommunity, dropping those characteristics 
which did not depend upon consanguinit}', and retaining the 
blood-relationship. Ing is said to have had the same place 
in early England that mac had in Scotland, o in Ireland, ap 
in Wales, or bcni among the Arabs ; it was the usual Anglo- 
Saxon patronymic, a clan name, and it found its way with the - 
growth of the objects it represented into cities, such i 
Bucktnf/ham, Kensington.* Such adventurers as Grin 
Orm, Hacon or Asgar lefl their names in Grimsby, Ormsb] 
Haconby, Afigarby.' 

Amphictyonies, or festival aeeociations, axe claimed 1 
CurtiuB to be coeval with Greek history ; to constitute ev< 
the lirst expressions of a common national history. Befor 
the existence of these associations there existed nothing bat 
single ti'ibcB, " each of which went its own way, adhering t 
its own peculiar code of manners, and worshipping before its 
own altars, to the exclusion of all worshippers of a foreigj 
race.'" They became conspicuous in the early period ( 
Greek history, when by migration and settlement one group 
or tribe or people succeeded another; when, by federation, 
before some common sanctuary, a large enough collection effl 
groups ha<l ensued to give currency to a god co[uniou t 
such groups. There were amphictyonies at different sla 
of Greek history which embraced consecutively lai^er a 



• Taylor, Woris and Places, 80. ' Jbid. 
' Tajlor, Words and Places, 88. * Ibid. 

* History o( Greece, Vol. I., Chap. IV., 138. See also Freemwi, Coni'^ 
Politics, Leet. III., 88 ; HermaDD. Griecbische Autiquitaten, Vol. I.. |U 
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and interests, and the temple at Delplii emphaBized, aB it 
grew, thifi cxpanBioii. That they occasioned the Olynipiuii 
calendar, the gamee, the draiuatie arte, and promoted poesy 
snd the arts cognate to temple service, is unquestionable. 
But they did not expend their influence solely in this way, 
for they became the forerunners of the leagues of cities which 
outlasted the influence of the Delphian priesthood.' An 
amphictyouy was but a copy of what existed in the home, 
developed upon a larger scale. Both ted to if they were not 
based upon the hegemony of one group, clan, tribe or com- 
munity over others — a synoiki»moK, as that of Sparta and 
Athens.* Similar phenomena exist elsewhere among other 
peoples at similar stages of development. 

The spread and presence of population entailed in the 
ancient world the establishment of offshoots or colonies. The 
headship in leagues of cities might for a time thus be pro- 
moted in favor of the mother city, but it would be more 
likely to oease as tlie child developed those more advanced 
elements which it had received from the prior experience of 
its parent. Eventually the leadership of some military 
£eniiiB would expand the dominion and rule of a single city 
or people. This is true of any people not posseseing the 
obaracteristicB of a develo|ied national existence. It repre- 
sents in its highest stage, as in Kome, an artificial bond 
imposed by some central power, dependent on leadership. 
A peculiarity of ancient rule is the expansion of leadership 
some one community, which obtained its nio.st conspicuous 
illustration in the establishment of Roman dominion. It 
came from the East, and had begun to develop on Koman 
soil before it had obtained its limit in Greece. It may have 

'There are strong geoerAl anatogies betvesn the course ot development 
here spoken of regarding Greek growth and Semitic growth. Cf. Well- 
hftnaen, Hbtorr of Israel ; Smith, Religion of the Semites. 

* Kuhti, EutatehuDg der Stddte der Alten ; same, Romische Stadlverf., 
I Tol. n. ; Leist, Qmeqo-Ital. R. G., Book I., Cbnp, III.; Horroann, 
I Qrieohitche Antiq., Yol. 1., §11, p. 8S \ Solirader, Spracbr. u. tJrg.. p. 562. 
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had a leBs marked development in those Asiatic lands in 
which the conditions of climate and topography facilitated 
the rise of a single houBehold above the balance of the given 
group, — clan or tribal aggregate, — as of the AchamenidEe i 
Persian history. 

The leagues of cities in medieval days did not resemble 1 
thoae of the ancient cities. Though all were formed for the I 
purpose of mutual protection, the basis of ancient leagues 
was sacrificial cult and war, while that of the more modern 
cities was commerce and the promotion of industrial arts. 
The basis of formation of the cities had obviously changed. 
The modem city was a product of military, clerical and kingly ' 
factors, it is true, but industrial and commercial development 1 
gave that coloring to it which made it wealthy, lasting, influ- 
ential ; and it was distinguished from the ancient city not in J 
being a growth, but in being a growth from conditions whioh J 
rendered its rise and continuance in the main indispensable. J 
The populating of territory had preceded or been ooeval with I 
it, and the rise of handicrafts and barter had facilitated it. The [ 
banding togetlier of large areas of territory under princely J 
sway, of which more will be said presently, rendered the 
medieval city a mere element in the growth of dukedoms or 
kingdoms. No doubt more roads and better transportation, 
and a greater demand for roads and better trans [>ortation, led 
to the close intermingling and consolidation of the parts of J 
the lord's dominions. These differences between the ancient [ 
cities and medieval municipalities were increased by diKtr- 
enccs ol' organization. The ancient city was more or less I 
the sejit of government for territory extending beyond iL.I 
Its policy was rather to build up administrative functions | 
for territory and rule beyond the somewhat bounded locality T 
of its inhabitants.* The weakness of ancient cities appeared J 
in the character of loose municipal organization they die-* J 



' III this connection an eicelient papor by William KUpp Williami 
npon "The Coininunes of Lombardj" {in Johns Hopkins Historioa 
Series, Vol, IX., p. 333), ghoald be cooBulted. 
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played, and the lack of some organic power capable of keep- 
ing them alive and in harmonious intercourse. There was 
an absence of gradual development and too much of Buddcn 
and eccentric expansion in given localities, due to the 
promotion of warlike enterprises. Yet we can see many 
indications of indivHdual capacity and energy then existing, 
quite equaling anything our modern age has produced; 
philosophers, sculptors, architects, artisans, poets, orators, 
dramatists, generals, then existed who exhibited a capacity 
capable of producing all that modern geniuses in similar 
fields have produced under favorable environment. Rome 
especially awakens our interest in the scope and extent of 
her development and dominion. 

When Rome attained the zenith of her power she stood on 
the banks of the Tiber the leader, the dictator, of a vast terri- 
torial empire, reaching from the heart of Asia to the Atlantic 
shores, and from the equator to the North Sea. Her influence 
had gone far beyond her city walle. She dictated the policy 
of innumerable communities, to some of which she accorded 
equal municipal privileges to those enjoyed by herself, even 
to the right of connubial relations with her own citizens; 
to others she accorded commercial privil^es, and some she 
destroyed. She built up with the expansion of her territory, 
by military prowess, a comprehensive provincial administra- 
tion which bears the strongest evidence of ripe experience 
and study — all tributary to her, all accountable to her. Her 
power of control was seconded by a supervision which she 
retained by the periodical change of provincial administra- 
tors. She developefl an elaborate system of finance and 
military organization. Her roads were safe and phenom- 
enally good and re*iched the utmost confines of her dominion. 
She developed schools of practical philosophy, literature, 
jurisprudence, that kept pace with her spread of dominion ; 
but she fell to pieces, leaving only vestiges of her power, in 
virtue of the antagonistic elements which she expanded 
vithin her dominion and the enfeeblement of her own 
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dtizeuship. To her dominion the influence of medieval citiea 
cannot compare. Agencies had arisen which precluded the 
poasibilit^ of imperial dominion for any of tliem. Rome 
was an outcome of surrounding growth, it is true, but slie 
was more. She undertook to impose her civilization and 
superior advancement upon elements which were not adapted 
to receive them ; she kept them altached to her and retained 
her own power until the whole organism became permeated 
by disintegrative elements. Then she dropped to pieces^ not 
through any single cataclysm, hut by perceptible stagea/ 
embracing many generations and centuries. 

She fell to pieces, leaving many evidences of her influeDOS 
among the peoples who carried human history up to the 
highest stage of modem statecraft and civilization. She 
visibly atfected Europe in the military, city and ju^idic^al 
phenomena she left behind. The Church itself utilized her 
knowledge of control and admin iatrution to attain for a time 
a widespread power. But the elements of enduring life con- 
tinued their process of slow development, only imperceptibly 
affected by Romau power and influence. Such was the 
verdict which the stealthy and silent forces of social growth 
accorded to that imperial dominion in which territorial 
solidarity was practically unknown, in which the metliods 
of control were devised to secure aubraisBion to the autocracy 
of the imjierial eitj. It was a lesson that was not learned 
by Charlemagne, with all his ability, the dismembered parte 
of whose imperial dominions aftei' his death gave prot€Bt to 
the artificial consolidation which he had attempted. It was 
lost in another way upon the framers of the constitution 
which French statesmanship adopted to stay the course of 
sanguinary revolution. 

Thus far we have traced the institutions of early ci^ lift 
as they grew up. Many of the factors which produced them 

' Cf. Oibbori, Decline Aiid F&1I of the Roman Empire. See Marqaairilt, 
Romuche Staa tare r wait uii g ; Hommaeti, Histnrj of Rome and Romftn 
Prorineei ; Eahn, Bomiaohe Btadtvertafsang. 
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r&und expreaaion in other ways. Many other factors which 
tended to produce inetitutions varying from that produced 
by city life were affected by it; some were an outcome there- 
from. In early days capture was the basia of a great spread 
of serfdom. In addition to this, the wild power of some 
head or chief would tend to produce that liiud of unrestrained 
control over the weak and unresisting ones, such as the chil- 
dren and the women, which is another name for serfdom. 
Barly Asiatic and European communities exhibit the existence 
I of serfdom upon an extended scale. "Slavery has been the 
r common law of all times and places till, within a few centuries 
[past, it has, among most of the nations of the western Aryan 
tstock, either died out or been formally abolished.'" Aceord- 
E'ing to Mr, Spencer, women constituted the earliest slave- 
l(das8.^ The cultivation of the soil being a toilsome occupa- 
tion, when early commuuitiea are Ibund in which agriculture 
is at all developed it is carried on by the serfe.^ The pursuit 
of agriculture was not voluntarily resorted to ;' and the needs 
in this regard, as communities grew, entailed a resort upon an 
increased scale to serfdom.' The warrior chiefs and their 
followers were the masters ; the women, the captives, etc., did 
tiw menial, predial and other work, including the herding of 
the flocks.' That an absence of autocratic regimen upon an 
elaborate or extended scale rendered the discipline over the 

1 earlier serfs less onerous is probable ; they were counted 
in the household association, joined in the same devotions, 
Bhared the same sacrilicial meal, were laid in the common 
tomb. The distinction between them and the bloorl relations, 
promoted by priestly encouragemeut of family relationship, 
ipreeniKD. Comp. Politics, Lect. VI., 218. Seealso S. Mayer, Recht 
der Isnuititen, Rijmer und Atbeiier, Vol. II., ^130 seg.; Wallaxe, RutBU, 
CUap. XXIX.; Felii, EiaQues iler Sitten u. Oebriiuche, etc., 250 stq., S30. 
■SpeDcer, P rinci pies ot Sociology, Vol. I., Putt III.. J320. 
*Mai(ie. Eikr); HUtnrf of Institutioos, 160, 161. 
'Wallace, Ruaaia, 335. 
'Mmae, ubi lupra ; Wallace, wipra. 
Sm Usurer, Uark-, Hot- und Dor[-Ter(iu>ODgggcKhicbt«. 



"^rtf political 
e look om man Je finile and niJtifitriouB forms, and 
t to raider practicable the 
abKahmait of large ttnstorii] empires.' That the serf's 
pontion is aiOBt bvovmble wbere the pressure of a developed 
imperial or state power does not operate tn render the status 
of tbe slave more severe, is indicated bv tlie circamstaoce of 
bis position in the carlv groape betng eqoal to that of the 
motb^ and childreo, and is confirmed by the increasing 
onaouFtiess of his podtion op lo a certain point in large 
political jurisdictions.' In the days of the Persian invasion 
under Xerscs the relarion of serfs to families in Greece is 
said by C'orttus to have been easy : " Fostered by a oommunity 
of manners and religion, . . . tbe relation between masters and 
slaves was regarded as mutually advantageous and in accord- 
ance with nal ure. A'or KWa it potabie lo eonctipe of Oie exitUlUX 
of a Greek eommitniljf without fAu bfm»." They performed all 
subordinate household duties, tliey tilled the land, attended 
to kitchen and cattle, they ser^'ed their masters as handi- 
craftsmen and laborers.' Their position in Palestine was not 
more onerous.' But at least in Athens, at this time, essential 
differences could be noted between their privU^es and those 
of the blood relations.^ In Rome, in its earlier days of 
imperial rule, the condition of tiie serf had become more 
severe as far as hb duties were concerned. His status was 
controlled by his master; he obtained very litlle recognition 
by the government.* But when the effects of the introduo- 
tion of large foreign elements, including the improvement in 
the condition of the serfs, gave that disintegrative impulse to 
Roman dominion already referred to, discipliue gave way to 

■See Hearn, Atjb.d Houseboli], Chftp. IV.. jS; Chap. XV.. {5. 
•id. Ch«p. XV., 55; CurtiQs. Hittor; o( Greece, Vol. il., 386 »fg- 
•CurtioB, HUl. ol Greece, BnokUl., Chap. I.. 286,387. See S. Maj^r, 
Rechte <ler LirneliteD, Romeru. Atheoer, Vol. U.. {132, 
'3. Mayer, ui/i supra. 

■aMayer, iupra. C/. Vol. L. §75; and Vol. II., §133. 
'See 6. Mayer, tupra; Heern, Aryan UouMbold, Chap. XY., |5, 
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the seTitinient of higher feeling produced by the comnierce 
and intellectual development which the expansion of Roman 
dominion had superinduced, his condition became ameliorated, 
and he received more and more recognition from the govern- 
L ment.' Now the family relations had become marked off; 
I the slave or serf was no longer the equal of the child.'' In 
"the time of Justinian the family had developed into an asso- 
dation depending upon marriage and involving the creation 
of {Kjiiatic as well as coynatic kindred.' The rauiif^'ing 
occupations of such a mass of population as was embraced 
within the pale of Roman dominion, dealing with commerce, 
finance, largo landholdiugs not based on household or tribal 
grouping, but creative of largo possessions in single hands 
by the exercise of superior financial skill or through military 
influence, all tended to change the status of serfdom from a 
household or tribal feature into a political tttatas; or, as it is 
sometimes said, all tended toward public recognition of 
status. It eventuated in a recognition of some property 
rights respecting the serf's acquisitions under certain circum- 
etances.* In the later history of mankind, as illustrated in 
the Soutliern States of the North American Federal Union, 
the position of serfs was due to agricultural conditions which 
started from individual needs, but received State recognition 
and control. There never was any similarity between tho 
family relations and the condition of the serf among them. 
This is the latest stage prior to the extinction of predial 
Bcpvitude. It is another evidence that real family life as we 
understand it is a comparatively modem product.^ 

Serfdom, widely prevalent, is a characteristic of early stages 
of development, ci'eated most probably by the pursuit of 

'Cf. Zrodolowaki, Daa Roroiaohe PrivBtrecbt, Tol. I., §§25-38; 
PnchU, lascitutioneD, Vol. II., §§211,212, £11S; Amofl, Civil Law, Part 
n..Chttp. IV.. §1. 

' Aroos, aiipra, §3 aeq. 

* Amaa, ubi a\tpra; Leiat. Oraeoa-ltal. ReobUg., Boole 1., Chaps. 1. 
and II. 

* Zrodolawiki, ubi aupra ; Puchtn, uii supra ; Amos, ubi atipra. 

^Cf. La^eleye, Primitive Property, Chap. XUI. 
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war, and lasting through the stages of pastoral and agricul- 
tural growth u]i to our modem date, coloring all forms and 
modfs of mM'dviioTuil growth. A pervading type of gtatua, it 
has played a conspicaone part in every phase of early political 
development, and is found wanting only in Uiat earlj 
matriarchal condition which antedated the rise of politii 
forms. 

With the progress of elaveiy reflect«d in the history of 
Anglo-Saxon times' andamong the Germanic peoples;' with 
the evolution of these peoples from early nocsEHOLD' to 
POLITICAL stnhts (as may easily be conjectured), went a 
movement of social forms and forces in other directions. 
We have seen, briefly outlined, the outcome in municipal 
organizations. We may also observe the play of sneh forms 
and forces in the growth of kingship and a nobility, in the 
concentration of dominion over territories and subject popH- 
lation, in ascending gradations. 

The tribal chief, the eyning" or Itommg^ furnishes us wil 
the illustration of a chieftainship which ultimately embrai 
the territory of France ; so that of Britain, Austria, Pruss 
etc. Its etymology is not to be sought in the mere chronich 
of names, but in the social throe.s which converted a sjKirge] 
settled and barbarous wilderness into a beautifully cultivated 
land teeming with population, industrial arts, cities, etc 
The histories of dil&rent countries give varying accounts 
the vicissitudes attending the process of aggr^ation and 
Bolidation and centralization of power which elevated a tril 
dignitary, having small superiority over his associates, into 

' Cf. S«ebohm, The English Tillage Communitj. 

■C/. Zoeptl. Deutsche Rechtsgeschicbta. Vol, H., ?24 stq.; Uftora 
HotvBrfftBsmie, Vol. 1., J^3-9; Id. Vol. 11., S191 aeq. 

' The term htnuehold ia used to Fepreseut the Mrly kinship group a 
its developments. 

•Preeraan, Comp. Politics, Lect. IV, 

'Landau, Territorien, Chap. V., 813 ttq. The etjinologf of king 1 
■aid to be dnbioua; Qneist, Hist, of Bng. Cons., Vol. I,, 1 
we Isaac T»;lar, The Origin ol the kty».a9, 163 ; Grimm, BeohU Alta 
thiimcr, 220 ; Schnider, Spncbr. a. Urg., 533, 5S4 and note. 
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The nunore are, no doabl, tkt rtfiea of that eariuit (brn 
of laodbolding vbicii hu alrcadT- been mentioacd. Thvy 
implvjof coune, macfa more thao thb earliest form, but tbe^ 
represented lh« cxpan^oo of that esrlr grouping by associa- 
tion which oltimately yielded to the control of a leader, atid 

' Pollock, Oilord Lectares. tie., L*c. Ill, 

'Howard, Itx*! OonstituUomd Uistotj of tbe Vuit«d SlktM, &. 
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culniinatecl in the formation of landed possessions controlled 
by a baron or the equivalent, and inhabited by oultivators, 
some of whom had comparative freedom and rendered little — 
and that little, certain — service, and by others more imme- 
diately belonging to his own following, who rendered menial 
or unlimited service,' Most likely the freer holders had 
previously constituted a separate and independent landholding 
element that had grown up from im independent group.' 
The ultimiite constitution of the manor exhibits the holding 
of courts-baron and courte-leet, in the similitude of the 
courts of the kingdom.^ Hero presentment was made of the I 
ofienses cognizable before the manorial courts and lesser 1 
disputes were settled.* The free inhabitants in courts-Ieet.l 
inquired into encroachments on highways by ditching, en-.l 
closure, putting dunghills or carrion thereon, etc.; of eaves- | 
droppers, barrators, unlicensed ale-houses, gaming-houses^ J 
bakers, pound-breach, rescue, game, constables, etc. Theyl 
were directed to present such otiicr offenses as they had per--^ 
sonal cognizance of.' In courts-baron they presented i 
formations regarding deaths of tenants, services witiidrawn, 
lands concealed, escheats, commons, mortmain, who was 
tenant, waste, trespasses, pound-breach, encroachments, com- 
mon inclosed, avidencea belonging to the lord conoealetl, etc.,'' 
showing a development from the mark community" — a com- 

■S«ebolim, The BngliBli Villnge Commuuit]' ; Qornme, Village Com- 
munity. Chap, HI., pp. M W7.; .Sorutton, Commona and Common Fields; 
Landau, Die Territorien, Chap. II.; Uaeist, Hist, of the Eug. ConB., Vol, 
I., 147. 

'LjAndau, Die Territorieii, Chap. 11. 

' Kitohin, On Courta-Leet ; Sir Will Scroggs, Practice o( Courts-I#et | 
uid Courts- Baron. 

*In England the oath of the jury was, mtifa/tumufanJij, like that ir 
king's courts ; that is, those which superseded the earlier eiwla' coi 
courts ol Oyer and Terminer ; Scroggs, 4, G. In the court-baron, as well, j 
as the court-leet, the jury made presentment ; ib., S4. 

'Scroggs, 8 to 11. 

•Id.. 34 seq. 

'Maurer, Uarkenvecfassung, fJlOl, 103. 
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flDUiiity analogous to the tribal oonditioD, as illustrated in 
the pages of Seebohm's excellent production on the English 
Village Community.' It has been called a group of olaaE- 
men.' The seventh century Weet-Saxon "tun" or "ham" 
"was in reality a vianor in the Norman sense of the term — 
an estate with a village community in villenage upon it 
under a lord'fi jurisdiction.'" 

Here we see the spectacle of demos coming up, as it 
were, from the land, from the soil. We see it struggle into 
the condition of yeomanry. We observe it gain momentum, 
through the rise of municipal centers out of the midst 
of the village life, by the very aggregation of that life. 
We note the consequent growth of barter and the spread 
of commerce, and the expansion of thought and court pro- 
cedure, learning and literature through priestly influence; 
and us these break down the conservation of the village 
group, destroy its communal rights and disintegrate the little 
groups in the formatiou of national unity, the king grows 
before our eyes and the land loses its antagonistic divisions; 
courts in eyre become the resort of the larger suitors, and 
the manor courts become the modus operandi for enforcing 
the multitudinous customs of the landholder. The commerce 
that the Hanseatio League represents, recognized by the 
potentates of the land, swells the sum of contractual trans- 
actions, and courts of pipoKder give justice to suitors while 
"the duet ia still on their feet.'" Hanseatic or commercial 



'SeebohiQ. Ed^. Village Comiuunitj, Chap. IX. 

•Howard, Iiocal Cons, Hist, U. S., 10«eg. 

' Seebohm, tihi mijira, 147 ; c/. aomine, The Village Com m unit}', Chap. 

m. 

'ScruttoD a&fa '' the court of pipawden in 14T8 wna a court tbat sat 
from hour to hour administering juslloe to dealers in timpB of tain; 
according to Coke, it was to secure ' speedy jnstice for advantiemetit of 
trade,' and there might be Buch a court by cuitom tritbout either (air or 
marlcet." Roman Law and the Law o{ England, Part II., Chap. XIV. 
He also mentions other merchants' courts, where justice was speedily 
ftdminbtered, and by which contracts among merchaota were speedily 
nforoed, inch as courts of the mayor of tbe staple, similar courts being 
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courts likewise add to the expression of commercial cnetoi 
The manor eventually becomes reduced in importsnoe aa 
famih' and individual importance increaspg. The growth of 
the community involves the spread of individualism. I\w-, 
dom is ttte oiiicomr of political groivth. 

The manor found its way into American polilicol life wil 
the advent of the coIoniBts,' but it had ceased to com 
bondsmen at that date. The indeliiiite service of villenage 
became reduced to a definite service, the holdings developed 
into fixed rights of tenure, mostly coj)ylioldB, with 
hereditary succession, rights of common, etc., showing 
outoome of developed landhoMing. 

Another form in which the early community enlarged 
grew was the township, a term which in the western portit 
of the United States stands for congressional divisions 
territory, divided into sections and arranged for the 
venience of ascertaining and describing localities, thus illus- 
trating the most efficient and reliable method of dividing 
territory for purposes of landholding ever devised. The 
term now also stands for political subdivisions of counties 
having a greater or less extensive power of self-go va-nment.' 
Its origin has been traced to the clan or household. The 
name shows its continuity with the earliest landholding 
community; it came from satin, tun, hedge." Suffixes like 
iiig, as already shown, are relics of this early holding After 
a community of this nature had developed an independent 
jurisdiction it became known as a tunseipe, that is, the circle 
or jurisdiction of the tungemot. Grimm looks upon 
early use of tlie term as synonymous with praedium, vi 
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htitd at Bruges, Anlirerp, etc. Jbid. For ancient tfpe ot merchmnt 
ooarts and remedies, ef. Meier and Sobomann, Att. Prooesa, pp. 036, 03* 
Me also p. 7S ; LeiBt. Graeco-Ital. R. G.. pp. 154, .lOT, 653. 

'Old Marjlaod Mnnora, First Historical Series Jobns Hopkins Uoin 
■ity Studies, Art. VII. See also same Series, 4th Vol., 18 gtq. 

■noward, Local Const. Eiet., etc., Chaps. II., III. and IV. 

■ Howard, supra, Ohap. I., See. III. 
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I ^Eventually he says it came to signify the later city.' The 
officers of the towuship were the (jerefa or head man, the bydd 
or messenger, and the tithingman. In the free township 
these were chosen by the freemen, in the dependent township 
they were appointed by the lord.' The manor, it has been 
contended, was merely the township, territorially and person- 

, ally under new judicial and economical conditions.' It was 
I however, in this sense that both had espamled a new 
meaning. Littleton could say that every borough is a town.* 

' By a grant of a town or village, manor land, pasture, meadow 
and other things might paas," So by the term manor divers 
towns might pass." Bracton distinguifihed between a " man- 
sio " and a "villa," and said that a villa consisted of more 
than one aedificinm,'' A manor, manorium, be said, may com- 
prise several adjoining buildings, or villas or hamlets adjacent 
to each other.^ 

Hundreds appear in the statutes of England as the regular 
Bub-districts of the county only after the tenth century.' 
Th^ represent, however, the old Gerraauio division of the 
military system, and antedate that period.'" Afler settlement 
the name became applied to a district which had to provide a 
hundred men for the militia." It is most likely that the 
signiRcation of the term is a result of Roman importation, 
whose divisions of centuries were well known. The tribal 
constitution was antagonistic to numerical divisions, aud the 
early employment of this t«rm shows that it was employed 

' Jacob Orimm, Deutsche RechtsAltarthiimer, G34. 
I 'Howard, supra, 2t. > Hoifard, supra, 27. 

I *Litt.,S. 171. 

•Coke, LiCt., Ga,; Shepherd, Touchstone, 92a. 

'Coke, Litt.,fla: 58a. 

U.ib. IV.,0. ai.fol. 211. 

*Ibid., fol. 312. See alw Lib. V., o. 87. fol. 434. 

■Oueist, Historj of the English ConBtitiition, Vol. I., 47. See for the 
different opinions current regarding the meaning of the term, Howard, 
Looal Oonat. Hist. U. S.. Chup. V., Sac. II., 252 Jieq. 

''Qneist, tupra ; Stubba, Const. Hist, of Bug., Vol. I,, US- 

" Oneiat, mtpra. 
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vitbout anj definite ngsrd to number.* It represented oo 
doubt ij(irifdi<4ionaI unit, and in that respect is affiliated 
to tbe esrliesi villa^ orguiiialion.* Stubbs eavs that the 
DoioQ of a number of toTn^hipe for the purpose of jadicial 
administntioD, peace and defeitGe formed what is known as 
tbe haiMlred or tcapaUaJu' It had he bead, its gattote.' It 
bad a oonstitulion more mwly allied to a jwlidcal form than 
either tbe tvn or tbe manor. It iraE compared to the Roman 
pagvs bv Tacitu^' and it has been compared to tbe Greek 
phrtdria.' It never developed into a ctW, except in a form 
next to becoDsidercd. Tbe Roman /mij^iu comprised %'illageE 
of rude abodes, with adjoining fields or pastoreB and a plaw 
of refnge in case of danger.^ The original assemblages of 
the pagi were primitive, but as thev spread out with increase 
of population by adoption or birth, and market davs, saoi- 
ficial occasions or enlarged assemblages nere iniroduoed, 
they took on a more definite form, wbioh produced eventu- 
ally in Rome the city." The growth of the city from this 
source in early Rome is shown by Marquardt. Within the 

'SeeWkiti, D«uLsche VerliissaDgi^escbiehtG, Vol. L, 118 «ef.; Rowud, 
liOolCoDBt. Hi5t.,3S4; Stabbg. Coutt. Bist, otEog:.. Vol. : 

•IIow»rd, typm, 256. 'Const. Hist, of Bag., Vol. L., j 

•Stabbg, mj>ra. {|45, 40: Hovsnl. nipni, 256, S59. 

'See Howftrd, 256. 

* Ho*Krd, fupro. Batqa&ere? 

' Uftrqiutdt. tt«niueb« StaAtSTerwaltung, Vol. L. 3. 4 teq. Has ^ 
Itali&a people did not lire in cities, bot in trilial com muni tie 
(gaaeit) ia whieh tbe abodes a,ad bomestA&ds lay scattered ; I 
provided oEuallj with » pl*ce of reta^ and defeuse (borjr} to i 
InhabitaDls □[ such pagi woatd flee [or tafetr : and the burg « 
place of satet; for the sacred possessions and idol?. Later od tlisa 
occapied bj the commune was called pagvt, and in tinw 
centerot a larger territorial and social unit. In earlier dajv thia si 
eotnmnnewM an integral pari of a larger eommunitj (oicUtu,^ 
wliich had its market. lei;istatiTe,iadloial and sacrificial gatheringa, 3 
ptaces where these were held in many instances developed into citiea, ■ 
superseded the pagi in the aane locality. Harquardt, loe. tit. 
farther phases of development see pott, p. 180, Of. Darny , Rom*, V«L 
U.. Part I., p. WB. 

' Uanja^rdt, supra, 4, 5. 
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city's environs Iny the vici and capita ; a vieus comprises a 
oomjtlex of buildings, a. street or quarter (like modern 
wardg), and village groups without the the city's enclosure 
in which the houses, unlike the paffi^, were heaped together.' 
Its inhabitants usually comprised owners of village land, 
communities whose domain was cultivated by peasants 
(eoloni), slaves (aervi) and mauumitted persons. These vil- 
lage eomrauEities had their own temples and altars, a common 
nership, adopted regulations in village assemblages, and 
elected leaders or heads {maf/intri) who saw that the customs 
of the village were observed. The caddla or castra seem to 
have resembled these communities.' The hundred did not 
develop in this manner. It became a part of that more 
eparsely or less densely populated part of the land which 
became ameuablc to a larger discipline, such as the king or 
earl might exercise. It became lost in the county and 
untional organization. 

The " burb," " byrig," " borough," had its origin in the 
need of military iirotection. A hill with a rampart of earth 
a strong wall, perhaps a palisade, was suflieient protection 

I against the attacks of robber bands. Such protection was 
sought by the neighboring villagers, whether freeholders, 

' tenants or serfa. They were likewise the resort of landless 
men, handicraftsmen and small tradespeople, who lived 
nmongst the servants and folloivers of the landlords. The 
differences between the people thus crowded together entailed 
a lai^r and more detailed supervision through a gei-efa," 
There was, however, nothing in this approaching to the 

I modem idea of a corporation, with a similar legal personality, 

' Marqilardt, aupra, t). 

*Ibid. 9. See also Leist, Orocco-Ital. R. Q., Book I., Chsp. 111., ^24. 
Tlie inquirer will Dnd Btrong points of analogy betveen the early Qreek 
and liHtin forms mentioned by Lebt in this Chnpter III. and the early 
torms elsewhere preTuiling in Europe at a similar slsge of Jevelopmenl. 

' Gneist, History of the English Constitution, Vol. I., S3 ; Clmlmers, 
Lociil Government, 84 atq. Cf. Schmder, Sprachv. u. Urg., p. 583; 
Leist, Qroeco-ltAl. R. 0., JI9. 
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a ooromon eeal, or it8 perpetual GiicceBsion. "Kv^n London, 
under its portreeve and bishop, the two officers who seemtd i 
to give it a unity and identity of its own, was only a bundle 1 
of communitii'8, townships and parishes, each of which had I 
its own constitution," Aa time went on they acquired I 
further pri\'i]ef;e3 from the overlord or king, of which the I 
most important was the firma buTgi, that is, the right to pay [ 
a fixed sum by way of compensation for taxes, and to aEsesa i 
and pay that sum themselves. The further growth of the , 
towns into cities in England is shown by Stubbs and Chal- 
mers,' Even after the cities were recognized as dittiuct 
unities, it was for a long time the same kind of unky as that 
of the county and hundred. They had their folk-moot, 
answei-ing to the shire-moot ; outside their ward-moot, answer- 
ing to the hundred (.-ourt; their huslings court, London, 
under the priWleges conferred upon it, had a sheriff, a reeve ( 
(fferefa) of its own, and justiciar; its citizens were not to Ije 
called before any court outside of the city walls, were freed | 
from danegeld, from scot and lot, from responsibility for the 
murder-fine and obligation to trial by battle, from toll, etc. 
Its citizens posscsseil their lauds, the common lands, etc* 
Kingly control prevented the cities from obtaining the eame 
place they had obtained in Greek and Roman history, though i 
at times, as among the mtioicipalitiea in Italy,' and among 
the Hansa towns, such as Ltibeck,* they attained a power 
equal to that of kingly rulers. 

In the course of the development of shire and nation other | 

I Stubbs, Const. HiBt. of Eng., Vol. I., 404 j Chalmers, Locn! Goi 
ment, 65 sej. 

■ Stubbs, supra, 403. For a similar course of derelopmeot of Continentnl 
cities, see Maurer, StmllTerrassuHg ; Amold, Verfusaungsgeschichte der 
deutacben Preistitdte ; same, Qeschicbte des EJgebthunis ia deutsoben i 
Stadte; GeDRler, Deutsche Stadtrechte; Eleusler, Urapruiii;derdeataohea J 
Stadtverfftssung ; Woolsey, Politioul Science. Vol. I., §§153, 183. 

■See Woolse;, Political Sciecee, Vol. II., §$1&3, 163 ; Preemkn, Comp. { 
Poiilics, 13!. 

•See Ilaleii Zimmem, The U&vsa. Towut, Period 11., Chtps. I., 
Schwebel, Deutscbes Burgerthniu, p. 81. 
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local unities took form, such bs tithings, parishes, etc., which 
need not be elaborated htre, Tliey bore the eame evidences 
of social growth us other political forma within the county 
domain.' Tlity also trace their analogies in early Greek and 
Roman history up to a certain point, that point which marks 
the distinction between tlie course of ancient and modem 
political development. It is a growth likewise making for 
iodividutil freedom and fraternal nssociation. 

The county or shire has been in its beginnings compared 
to the Greek phylej' the I^atin pagun, the German f/au, the 
Danish ai/secl, that is, the tribe looked upon as occupying a 
certain territory .^ The history of development of all of them 
is alike to a certain point everywhere. In Home, in early 
days, pagua had already come to signify a collection of 
houses and villages lying scattered over an expanse of terri- 
tory of indefinite, though more or less limile<l range, which 
contained a burg (arx, easteUum), to which the inhabitants 
fled for refuge, and which ii»ntaiued the idols of the pagus.^ 
The place of refuge was also called pa^us^ which was derived 
by the Latins from the Greek ;^;t;, village communities that 
have settled in the neighborhood of aiiringa; by others, how- 
ever, its origin was ascribed to communities of joint land- 
ownership/' Afterwards, with the lapse of time, changes 
came: the land became populated by larger communities 
and more numerous groups, and incidents of fellowship, 
firatemization and collective a^regatiou accumulated; so 

'See Howard, Local Coiiat. niat.. Chap. I.. S3 to 40 ; Sason TiLhing- 
inea in America, Jolins Hopkins Uiiirersitj Studies in Uialor;, Vol. 1.. 
Art. IV.; Stubba, Const. Hist, of Eug,, Vol. I., Chnp, V.; The Engli.sh 
FariEti In America, JolinB Hopkins (7niT«rsitj Studies in Hist., Vol. 
III., Art. IV.; Fraerann, Corap. Politics, Note 72 to Leot. III. 

'Honard, Local Const. Hist., Chap. VI,, 269. Phyle iiistaad ot phvh 
IB the orthogmph; ot the Qermnn translators. Leist, Oraeco-Ital. R. U., 
il8; PUtner, Beitriige, Chaps. I., II, and III. 

'Freeman, Comp. Politics, Lect. III., 118. Cf. Leist, Graeco-ltHl. 
R. O., BookI.,Chap. UI. 

• Marquardt, Romlsche StaaUverwaltung, Vol, I., i. 

' Ibid. ■ Ibid. See also p. IGO ante. 
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that in the Aaya of the EmperorB the pa^fus had become 1 
a geographical district, in which hamlets, manors and I 
agricultural communities lay, but in which the cciiamon j 
place of assemblage was preserved, in so far as that had j 
not become an independent community, as a central village I 
or hamlet, obtaining, as it grew in denseness and size, 
the character of a city,' The Continental piu/us, shire, 
ffau, 01" by whatever other name it may be called, was j 
not a clearly defined jurisdiction so long as a kingly or J 
national government had not yet developed. Even after it J 
had developed, the district was slow in becoming definitive of I 
a certain jurisdiction. And in its later day the juriBdictioal 
was meagre, especially after the jurisdiction of its immediate '] 
ruler, the comes or ealdormnn, had become superseded by the 1 
courts and the peace of the king,' In the works of one of J 
the best historians of modern times," the shire is shown to 1 
not be identical with the ealdorraan's jurisdiction. It was, I 
however, the province under the supervision of a shireman f 
or reeve, whose presence gives "the clue to the real 1 
ground of the shire system." Though its main purposes 1 
were political, its original purpose was strictly finauoial. 
The king's reeve ('j<'.f<ifa), like the other reeves, was 
agent through whom the king received what was owing! 
to him. The reeve may have represented the immediate! 
lord as well, but as a king's reeve he received a portion of ■ 
the proceeds of the shire-court which fell to the Crowii,r 
"and, by a natural extension of this duty, the various sums I 
payable within the limits of the shire, as customary duea^ j 
heriots, and the like." Each shire became obliged to "pro-l 
vide not only a stated nimibcr of men for the fyrd,' but a J 

'Marquftrdt. Rdmisohe StaaWvenraltunp, Vol. I., 13, 18. 

' Cf. Pollock, Ostord LectureB, etc., " King's Peiice." 

■ Green, Conquest ot Edglaiid, 229. 

'" The fyrd was. . .compos^oFtba whole tdiisso( free l&ud-owners who I 
firmed the folk ; and to Iha lust it could only be suiDiniiied by the voi« 1 
ofthefolk-moot." CoiiquestoFBnglaml, 137. It wiw, wheDEumnioued, thB j 
early militia, and was the outcome of the duty to Buppurl the conitnanitjr J 



Physical tmd Sociat Fattart n CbarfiU&MaE Ltm. 171 



Btated sum by way of ooinpeDefttioa tbr Am revoiDe wbicfa 
the king would have drawn from what hid beoi fblk-laiids 
\vithiii its bounds, and at a later tiinc a stated noraber of 
BhipB, or their equivalent in 'ship money'." Tbe ^thCTing 
of these sums was the duty of the shire-were, "Hie boa- 
neBS . . . was necessarily judicial ss well as financial, (or half of 
the work of a shire-court came to consist in the ascertain- 
ment, the asseHsment and the recovery of such ruyal does, as 
well as fines and forfeitures owed to the Crown; and from 
presiding over the trial of this class of cases, the shire-reeve 
oould not fail to pass, like the later Barons of the Excheqn^ 
into the position .of a standing judge of the court," The 
presence of the ealdormiiu and bishop was rare at the meet- 
ings of the shire-moot, and so the reeve became the presiding 
officer, and the court became the sheriff's court. The process 
of growth and change went on until, bvthe organization of a 
king's court, with itinerant judges to hold twms of TOurt of 
oyer and trrminer and general goal delivery, a system of ntm' 
priue courts was evolved which superseded the county or 
sheriif's court In much of its jurisdiction, while that court 
obtained an essentially difierent jurisdiction.' Such a de- 
velopment substantially occurred elsewhere in continental 
Europe, And the county, thus started on its way, came to 

ftnd its lord by arms tor defense, etc. See Stuhbs, Const. Hist, of Bug., 
Index, Trinoda Neeusilaa ; Qneist, Hist, ot Eug. Const., Index, Trinoda 
Ntceetilai; Maurer, QoFrerraasang, Vol. I,, ^143; Lappenlierg, Anglo- 
Sftxon Kings (Bohn), Yol. II., 398; Stubbs, Select Cbarten, pp. 159, 
281, 343, 358, 870, 457, 469; Zoepft, D, R. Q., Vol. II., ^38; Qrimni. 
DeiiCsolie Rechlsaltert burner, 2B5; Spencer, Priticiplea of Sociology, 
Part IV., Chap, IV.; Part V., Cbnp. XVI. 

' Cf. Howard. Const. Hist., eUu, P»n III.; Stubbs, Const, Iliat. of En^., 
Vol. I., tliae-isg; Oneist. Illst. of tlis Eng. Conit., Vol. ].. 7, 43; 
Stepheua. Uist. of tbe Criminal Law of Eng.. Vol. I., Cbap. IV.; Ch*l- 
oners, Local QoTemment, Cliap. VI.; Maurer, MArkenverfaaonK, 1105 
uq.; same, Uotrerfassang. Vol. IV„ fSa.;it-TI9; WaiU, Deutach* Var- 
fassnngsgeschichu. Vol. I., Chap. XII.; Vol. 11., Chap. VI,; Vol. IV.. 
Chap. VIll.; Vol. V.. Chap. lit.; Vol. VII.. Cbapi. IK., X.; Zoepfl, 
Deutsche Rechtsgescbicbte, Vol, lI.,){S7>73c; Orimoi, Deutacbe RccbU- 
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the United States : in the New England States yielding, in 
moat of the jurisdiction it elsewhere obtained, to townshipa 
or other local conunimiticB; or, as is the case generally in the 
South and "West, evolving into a definite territorial jurisdic- j 
tion for the maintenance of law, order, roads, bridges, and 
property rights of minors, insane persons, the estates of i 
deceased persons, etc. In the Middle Slates, constituUng 
jtart of what, at the adoption of the Constitution, was known 
as the Northwest Territory, a mixed government divided 
between township and county exists,' The shire or eeir 
became the oomt^ (county) when the Normans came to Eng- 
land. It represented the outspreading of towns in England 
and also in Virginia and Massachusetts, aud it involved the 
spread and increase of land and industrial groups or commu- 
nities,^ Beside this it represented the shaping of a local 
subdivision, constituting part of a larger governmental terri- 
torial whole, and its developed organization was not only for 
the purpose of subserving the iuterestH of its territorial 
inhabitants, but was also instrumental in preserving and 
furthering the integrity of the superior political power. The 
decisions of the Supreme Court of the United States assume 
that the preservation of a republican form of government ia 
the States (constituting ])art of that nation) involves the 
maintenance of local subdivisions." 

We have now obtained in outline a view of the expansion 
of the primal political constitution into a larger entity — an 
entity which in modem times, though it may vary in given 
areas such as are represented respectively by Great Britain, 
Switzerland, France, Germany, Kussia, the United States, 

'See HowiirJ, Loo»l Const. HEst., Part III. 

' Howard, p. 313, and note 1 ; Johns Hopkins Historical Studies, Vol. 
lU., 177, 888; Vol. II„ Art. X., 437; Bryce, Atnerieaji Common wealth, 
Vol. I., Cliap. XLVIII.; HaDnis Taylor, Origin and Qrowth of the Eogllah 
Conetitution, Vol. I., Chap. III. 

'As vas said in Texas v. White, 7 Wall. 700. See what vas said in 
Loan Ass'n v. Topeka, 30 Wall. 655, 0S3; SUt« v. Dennj', 21 N. B. 
ReportBt,2T4, 277. 
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etc., has become a more permanent and more cohesive and 
better organized political organism than existed in ancient 
times; and we are confronted with the need oi' explaining 
this remarkable difference. 

The difference lias been ascribed to the system of repre- 
sentation which, it is claimed, is peculiar to Germanic 
nations.' It must be conceded, however, that if, as is 
claimed, the "townahip" is the "primordial cell'" of our 
modern political structure, it was also such in the develop- 
ment of ancient political organisms. The conceptions of a 
ci^', state and a nation possess common elements developed 
np t« a certain point; they possess similar phases of the 
earliest savage group, and that of the gens, the tribe, the 
township.' The earliest form of this government by repre- 
sentation is supposed to exist in the assemblage of the 
Grerman mark. It, however, long antedated the period of 
the discover)' of the mark/ 

The assemblage of individuals for the disposition of such 
business as concerns the mass afiected, is to be sought for 
in its earliest forms in that state of humankind nearest 
approaching the gr^arious brute. If any things were then 
conned over and deliberated upon they were apt to be very 
few and very simple things, concerning more especially sen- 
Bual desires, sustenance or protection of the mass, attended by 
the whole body, or the adult males of the body, in an informal 
and sudden manner, upon the spur of the occasion,'' Later on 
the assembled individuals would fall more or less clearly into 
two divisions : the elder, the stronger, the more sagacious, 
who formed the smaller part and who carried on the discus- 
sion ; and the younger, the weak, the dependent, the undis- 

> Fiake, American PoliLit.'a1 lieSfS, Chap. If, , TO ttq.; same, Beginnings 
ot N. E., 28; Qreon, MakiugoC Boglund, 170 ; Uosmer, Samuel Adama. 
Chap. XXIIl. 

*UQHmer, loc. eit. Cf. Oreen, Making of England, 175. 

*FrMman, Comp. PolitioB, Lect. 111., 134, 

*<?/. Spenoer, Principles o( Sociologj, Purt V., Chap. IX. 

'0/, Sp«naer, Priooiples of Sooiologr, Vol. II., Part V., Chap. V, 
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tingiiished, conetituting the larger portion, became listeDers.' 
In New Zealand, we are told, the government was conducted 
in accordance with public opinion expressed in general 
assemblages.^ Among tlie Tahitiana public assemblies were 
held, and the king could undertake no affair of national 
importance without consulting the landholders.* 

Among the hill tribes of India, " assemblies of the whole 
tribe, or any of its subdivisions, are coavencd to determine 
questions of general importance.'" Among the aborigines of 
Victoria, when a tribe plans revenge on another tribe sup- 
posed to have killed one of its members, "a council is called 
of all the old men of the tribe . . ■ the women form an outer 
cdrcle around the men. . . . The chief (a native of influence) 
'opens tlie council'.'" Similar phenomena were found 
among the early Germans by Tacitus." " No controlling 
force ut first exists save that of the aggregate will as mani- 
fested in the aasenibled horde." Later, "leading parts in 
determining this aggrt^te will are ineintably taken by the 
few whose superiority is recognized,'" Among these control- 
ling few, some one — perhaps the head of the modern group, 
perhaps some other — eventually becomes predominant." 

Out of these early forms of government, if they may be 
called such ; out of these spontaneous gatherings for mutual 
care and protection, at first little differing from that of gre- 
garious herds of cattle," evolved the representative form of 
government now extant. 

From this developed the kingly, later the executive agenoy 
of government, and the Ic^elative, the judicial.'^ And the 
English imlenagemot evolved in the same way." Green Bays 

' Cf. Spencer, PriiiPiples ot Sociology, Vol. II,, Part V., Cliap. V. 

'Jbid. UbiJ. *Ibid. ''Ibid. 

*lbid.; Tacitus, Oerraania, 11, 13. ''Ibid. 'Ibid. 

'See Lindsay, Mind in tlie Lower AnlmftlB, Vol. I,, Chap. XXI.; 
Romanes, Animal Intelli^enoe, Index, "Coopemtioti." 

"Spencer, Principles otSociolosy.Vol.il., Part v., Chaps. VI. to XIII. 

"Stubbs, Const Hist, ot Eug., Vol. I., Chap. XL, |1S3 ug.; Oraea, 
infra; same. Conquest ot England, Chap. I., 8G i Gneist, Hist, of tb« 
Eng. Const., Chaps. XVI., XVII. 
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that after the end of Romau rule in England, and with the 
settlement in that land of the Saxon conquerors, ..." the form 
of the people was wholly military. The Iblk-moot was, in 
fact, the war host, the gathering of every freeman of the tribe 
in arms. The head of the folk, whether ealdorman or king, 
was the leader whom the host chose to command it. Its 
witenagemot, or meeting of wise men, was the host's conncil 
of war; the gathering of those ealdormen who had brought 
the men of their villages to the fields.'" In this portrayal 
of what occurrtil in this later day, we note a development of 
what is founded in the circumstance of social aggregation in 
its most primitive form. 

Let us observe this organon of government as it evolves. 
"Among the members of primitive groups, slightly unlike in 
various ways and degrees, there is sure to be some one who 
has a recognized superiority." This superiority is of several 
kinds, due to age, headship, prowess, etc. The headmen of 
the Khonds are usually descended from some daring adven- 
turer, so are the chiefs of the highland tribes of Central 
Asia. The traditions of tribal life extant in more developed 
organ izat ions, such as the Mexicans of the western hemi- 
sphere, as well as the early Greeks and other ancient mon- 
archies, indicate the same thing," The Norwegian sea-kings, 
as well as the German prinoipea whom Tacitus spoke of, 
were alike the beads of groups or associations of early house- 
holds, who had developed beyond the most primitive condi- 
tions, in consequence of the multiplication of numbers, the 
pursuit of sustenance, the defense of home and territory, and 
the following of war;' The English king came from the 

'Qreen. Making oC Eugknd, Chap. IV., 16T. 

•C/. Spencer, Priaciplesof Soeiologr, Port V., Chap. VI., J4T2: Viee- 
iDM. Comp. PolitLCB,Lecl,IV.; Woolsey, Political Scienco, Vol. I,, ^142; 
Waiu, D. V.G.,Vol. I.,Chiip.Vni.: Vol. 11, Chop. II.; Stubba. Const. 
Hist, of Eng., Vol. I. (aeo Index, "King") ; Gneiet, Hist. o( ihe Enp. 
Const., Vol. I., Chap!.. I. and II.; Landau, Die Territorleu, 312 Mg.: 
Uist, Qraeco-ltEil. R. 0., Book I., §S33, 33. 

• Landau. Die Territurien, 312, 818. 
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Anglo-Saxon cyning, who waa anal<^ous to the Icelandic Aortff, 
kon, konung (Grermnn konig),' and represented a person of Si 
snperior group or household.' In England and France the 
ci/niiiff became a national leader, a king; and in this way the 
assembly of which he was the leading element became of 
greater and of national importaueo. With the setllement of 
the Saxon conquerors upon the British Isle the king ceased 
to be a mere war leader, but tended to become a national 
representative. He represented in this national expansion the 
need which the various groups of conquering warriors felt 
and territorial demands showed forth of the need of a col- 
lective head. The rise and development of kingship thog' 
"represGUts the national as distinguished from the tribal 
stage of political development."* 

The assemblage of the early groups discbai^ed all fun^ 
tions religious, judicial and legislative, as well as executive 
in their nature. The idea of separating them never formed 
an element of thought until the spread of population, and its 
aggregatimi into new ami varied forms, exhibited on tlie one 
side local aseemblagcB, and on the other side the independent 
activity of a larger, more central body. The disinclination 
to attend such assemblages is the characteristic of all people, 
ancient as well as modern. It is likely to be kept up only 
by those whose profit lies hi keeping it up. The local 
assemblages retained their character because the local juris- 
diction enforced attendance. The larger assemblage, created 
by the same agencies that rendered a large central assemblage 
possible, obtained a larger field as it expanded territorially. 
All this the consolidation already mentionetl rendered in- 
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' Landau, Die T«rrjtorieri, B13, 813; 
thumer, 330, 

*Landau, loe, cil. 

'Of. WrtitB, DeutsoliB VertasauugagBSchiohte ; and Stubbs, Const. Hist. , 
ot Bng. Sea also Oneiat. Hist, of the Eng. Const.; Green, Making al I 
Englftod, Ch»p. IV, Speaeer, Principlee ot Sociology, domoustratM thll 

•Praoinan, Conip. Politics. Trfct, IV., 166. Of. LeiBt, Graeoo-Ital. 
R. Q., Book I., Chap. III., pp. 105, lOf 
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evitable in some form. And the judicial functions became 
relegated to a different and dintinct body as thia central 
assemblage became not only more extensive in numbers, but 
also as its duties became more expanded, ramified and 
onerous. Thus the judiciary of England, France and Ger- 
many, a."* well as other national growths at a similar stage 
of development, became an independent department of gov- 
ernment, in which eventually the chief or king came to have 
no hand or jurisdiction. And the legislative functions 
likewise tended to become segregated, at last becoming 
merged, in Great Britain, in a body sitting in two chambers, 
both of which were essential to the discharge of its functions. 
It was, however, still more or less closely connected with the 
chieftainship or king, its duties being of that nature which 
rendered the king's cooperation and supervision of greater 
importance and more needful than it could be in the dis- 
charge of judicial functions.' 

Much of this growth was not peculiar to modern 
nations ; ' nor is the idea of representation contained in it 
peculiar to modern peoples. The chief in earlier days was 
not infrequently elective.* The central assemblage, as it 
concentrated power in its hands, whether in the Palestinian 
aynhfdrin, the Spartan geritsia, the Greek areopcu/us, or Ro- 
man senate, was none the less representative because it could 
fill the ranks by co-optation among its own class.* The rath 
or council of medieval cities could do the same thing.' The 
practice of co-optation from one's own class comes from a 
L Tory iridespread and deeply-seated disposition, in virtue of 

M woilu ot Stubbg, Gaeist, Spencer, Freeman, Waitz, referred to in 
F ptWMdIng notsB. 

'Cf. Speneer, Principlee of Socioiogj, Vol. 11., Part V., Chaps. 
VI.-XI. 

'Spencer. Principles, etc.. Vol. 11., Part V., Chap. VL; Woolaey, 
Political Science, Vol. I., JIBB. pp. 530-538. 
'Majer, Rechte der Israeliten, Boemer u. Atbeoer, Book II,, Obap. 

m, 

'Arnold, VerFasjimgsgescliichte der deutsclien Frei9tadt«, Vol. I., p. 
802 ; HeusUr, Ursprung det deutsohen StaUlTerfasaung, Cbap. V, 
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which we continue and prolong a. position in which 
are enabled to exercise authority over others, and may be 
fouud illustrated in the disposition of leaders of politioal 
parties to maintain themselves in power. 

The expansion of the better consolidated national organiza- 
tions of modern times is marked by the tendency of tlie latter 
to retain an equilibrium between the%'ariou8 functions of the 
community. It may be in many reBpeota marked by social 
oatoclysms, such as the overthrow of free cities, or the oppres- 
aion of the peasantry, or the humiliation of the nobility, or a 
French revolution, but its tendency is toward a harmonious 
solidarity. Evidences of this are contained in the simul- 
taneous expansion of the manorial holdings, kingly power, 
and the functions of the central assembly. Further evi-- 
deuces of it are found in the tendency which the elements at 
the base of the government shoiv to combine against excesses 
of the others — the king and the peasantry against nobles^ 
nobles and the peasantry against the king, king and nobles 
against the peasantry.' Another evidence of this tendency 
to an equilibrium is atfbrded by the spread of commerce and.' 
the effect this has had in promoting city growth and ooiintiry 
growth in connection with each other, and also national 
stability in relation to the internal parts as well as totvard 
other nations. The pursuit of science has likewise afforded 
testimony of the same fact, and the best evidence thereof is 
contained in the complex yet harmonious workings of the 
English Constitution."^ The clergj' have, in consequence, been 
relegated to that appropriate place wherein they may ])romote, 
without the allurements and temptations of political place, the 
spiritual welfare of their disciples. And the beat results have, 
no doubt, been attained in the United Stat«ffof North America.* 

' The historisB ut England, France, Oermanj. Russia, Itome, Grc«ce, 
FalosUne, Persk, etc., offer illustrations of Lliis. See Draper's Intel- 
lectual Development of Europe; Buckle's Uistorj ol Cirilirntion in 
Englund. 

■Queist, Hist, of the Eng. Const., Chflp. LYIII. 

'See Fiske, American PoliticSil Idene, Chap. III., but e/. Brfoe, 
A„.^j^au Commonwealth, and Maine, Popular Goveninient. 
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It is because these complex wholes are ho much the crea- 
tures of growth, begotten by the interchanging inHueuce of 
reciprocal or conflicting elements, that the deliuition of nation 
must be faulty.' Every important term which symbolizes 
the parts or functions of the politital organism is indicative 
of growth ; thus, as we have 6een, king or chief contains evi- 
dences of it. So does the term parliajnent. " Describing the 
aBsembliug of 'citizens at the sound of u great bell to con- 
cert together the means of their common defense,' Sismondi 
says, 'this meeting of all the men of the state capable of 
bearing arms was called a parliament'."^ It was originally, 
therefore, the early war council.'' We have seen the process 
of growth of the courts, with their judges, juries, etc., the 
customs and rules which accumulate with the spread of iu- 
dustrial, municipal and national life. The mayors, alder- 
men, and marshals of our towns and cities; the tithiugmen, 
constables, etc., of our townships, counties, hundreds, par- 
ishes, cities, in the names thus given, symbolize the same 
process of growth.* 

A constitution of such a national organon, comprehending 

' Of. Wharton, Amerioan Law, J374 ; Burgess, Political Soieuce and 
CoiutituCioaal Law, Pan L, Book I.; Blunlschli, Theor}' ol the State, 
Book IL. Chap. II.; Freeman, Com p. Politics, 81. 82; Woolsey, Po- 
litical Scienae, J57; Waitz, D. V. G., Vol. L, p. 140, note 2; Araoa, 
Science of Politics, 845, 358 and panaim ; lanie. Science of Law, 329 ; 
Supreme Court of the United States in the following cases ; Cherokee 
Nfttion V. Georgia, 5 Paters. 15 acq.; Penhallow v, Doane's Admrs., 8 
Dallaa.SO.Sl.PatBrson, J.; iiW., 90, 01, 1)3. Iredell, J.; Ware u. Helton, 
8 Dall. 199; Hare, American Const. Law, Vol. L, 12, 13, 35; Legal- 
Tender Case, 110 U. S,, 421, 435. See Note 1, Chap. V., potC, 

'Spencer, Principlea of Sociology, Vol. IL, Part V., J401. See Wool- 
sef. Political Science, Vol. II., 2183. Similar events will be found in 
early German history, Maurcr, Hof vertassung, etc. 

•Spencer, tupra, J500; Woolsey, supra, pp. 360 aeq. 

* Howard, Loual Constitutional History, etc.; Johns Hopkins Unirtrsity 

< Studies, Vol. L, Article IV., VIII.; Maurer, Stadtverfassang, pataim ; 

Zoepfl, D. R. G., Vol. IL, HZO. 39 ; Heusler, Stadtverf., p. IBl ; Waits, 

V. V. G., Vol. II., 300; Qrimm, Deutsche Reobtsnltertbumer, SIS, 
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the more lasting phenomena which conspire to maintaittl 
order and government, is par excel/ence a thing of growth. It 
represents the more comprehensive usages and customs of 
the larger aggregate, as that i^gregate finally culminated in 
tt larger political territorial unit, and it is unthinkable without! 
the prior and continuous contemporaneous growth of thttT 
parts of that unit. And this must be true whether the ( 
stitution is one which is written or is one lying in usage, i 
well one over a confederation of municipalities as one over ■ 
federation of states, or one over a i>eople preWously organ-" 
ized into states and still preserving their state organization. 
The reformers of France in vain endeavored to stay a mighty 
and avvi'ul upturning by written constitutions which they de- 
vised, as did Locke and Shaftesbury in vain endeavor to make 
a constitution for a much smaller community in the Caro- 
linas — all to no purpose, because these paper constitutions 
did not correspond with the prior or contemporaneous ele- 
ments of the social organism. 

In the United States at the present day is exhibited one o 
the most extraordinary of political phenomena. A Federal 
Constitution, a charter not so much of individual rights as 
of governmental privileges, is conferred upon an agency 
which, though continually shifting in character and iu ita J 
personnel, is still a continuous and powerful organizatioiuf 
It did not grow as human beings grow, by unfolding thai 
physical germs which were implicit and potential in theJ 
body; but it evolved from the expansion of elements up(mi| 
which it depended for life and strength. It was an agenig 
supposed, intended by those who fashioneil it, to be depen-; 
dent upon the instrument which created it. It needed that I 
to give it a form and character. But when it took lease orB 
life thus invigorated, it instantaneously assumed a scope and I 
purpose which the elements that made up the bone and J 
sinew — the life current — of its existence fashioned in tbe| 
mold which their development assumed and gave. 
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EVIDENCES OF PHYSICAL AND SOCIAL GROWTH IN THE 
CONSTITUTION OF THE UNITED STATES. 

The discussion thus far, especially that contaiDed in the 
last preceding chapter, if it indicates anything, reveals the 
feet that the Constitution of the United States, like other 
conalitiitions, is a product of growth and represents the 
latest point which governmental political principles have 
attained. It represents the institutional life of the iiotton' 
80 far as relates to governmental regimen. That institutional 
life did not entirely break alt eonnection with European 
institutional life with the Declaration of Independence. The 
rules relating to property, contract, procedure and personal 
security still remained, and so did doraestio as well as com- 
mercial and agricultural habits and customs of the people 
in other directions, which were as deejily ingrained. The 
integrity of State formations,' with all that this implied, as 

' The question, fr«)uenll]' a bone of contention \a ihe United States, ai 
to wlielber the United States, under tlie Constitution ot the United Ststet, 
oonatitnte a nution, aeenia to me hardly to justify it. The nation is made 
<ip of the people iu it and tlicir political ii(;cntft, pre,^ented with a regimen 
which coiilmls dnmeatic and foreign nffuirs, nccorclii]{; to well-ordered 
forms which the ei|iorience ot the community has reudered possible. 
Respecting internal affairs, the administratiTo (unctions are divided 
l«tween the Federal Gorernment, State covernmertE, coui.tiiB. town- 
ships, school districts, cities, etc. Res[>ccting: external affaire, in its 
relation with other nations, the interests of Ihia nation are iu the control 
rtt the Federal Qov^rnment. Wharton, American Law, J374: Chinese 
Kiclusion Case, 130 U. S. 601, 60S. And this statement holds good, erea 
ihoDgh Ihe Federal Supreme Court in the Legal Tender Case (110 U. S. 
44P), spoke of " Congi'ess, bb l!ie legislature ot a sovereign naliou." Com- 
pftre Texas v. White, 7 Wall. 700 ; Loiin Aas'n u. Topeka, 20 Wall. 6B5, 
QM; and, especially, J. H. U. Series, Vol. VIH., pp. 7-77. 

•Constitution of the United Slates, Art. IV., Sec. IV. In the light of 
this plain recognition, there is no basis fur the position maintained by 
Dr. Von Hoist and by ilr. Weeden, to the effect that the States had no 
«xistencu uuterior to the tormalion of Ihe Const i tut ion ; that Ibey were 
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illustrated in precediDg chapters of this work, and the Eng- ' 
lifih common law,' bt'canm incorporated into the Constitution 
of the Federal Government, and tlius crystallized into organic 
formulra at the base of its organization, and formed, i 
neotion with other provisions of that instrument, a basis o 
support in construing its provisions, save in those particula 
in which the peculiar historj- of this couutry rendered tlio( 
rules inapplicable.^ 

It is not the purpose of this book to enter upon a discu»i 
sion of the history of this organic grant of powers. Thad 
has been well done already." That history is undoubted!^ 
familiar to all of those whose interest in this work 
induce the reading of it; a history which reveals the play 
circumstances.' Possessing by inheritance the undereiinenn 

onlj oolonial members of a confede ration, or vrhat yo\x mil. Von UolSt, 
Const, and Pol. Hist., Vol. 1., Cbap. L; Weedan, Social and Scon. Hiit^ 
N. B., Vol. n., pp. 840, 8ua. Of. 1. H. U. Series, Vol. Vllt., Art. 
Vol. IX., pp. 83. 129, and pos(, pp. 198-195. 

' C/. Art. III.. Sec. II. : " Tbe judicial power shall extend to all OMt> 
in taia and equity." etc. Tbat is. Eagligh jnriBprudence as illustrated in 
tbe administration oF its tribunals. See Arnendmeiita I. to VII., ineln- 
sive. Amendment VII. saje : " In gaits at common laie, irliere the T»lue 
in controverBj shall exceed tireat^ dotUra, Ibe right of trial bj jatj atukll 
be preserved," etc. ; Miller, Conslilution, pp. 4SG, 48U, 503. 

'Compare Wharton, American Law, §|30, 114, G24; Dicey, Law of the 
Constitution. Part 11., The RuU of Law. 

'See list of authorities cited in Fiske, Civil Oorerament, 37S »eg. Cf. 
Banorott, Formation of tbe Constitution ; Von Hoist, Constitntional and 
Political History of the United States ; Fiske, Critical Period of Ameri 
Historjr; Nar. and Crit. Hist. o( the U. S.. Vol. VH., Chips. III. i 
IV. ; Slorj on the Constitution of the United States. 

'The Diotto of tbe Johns Hopkins historical deptirtment upon 
nameroaa publications is taken from Dr. H. A. Freeman, the bistorian 
" Hiatorj is past |)oli ties and politics present history." In 77u Forvm for 
April, 1893, in an article entitled " Review ot mj Opinions" (p. 1ST}, Br. 
Freeman, in conclusion, says: "It is that chance proverb of mine wbicli 
the historical students of Johns Hopkins have honored me b; MttiDg Op' 
orer their library, it is by the application which I have made of it both 
the events ot the remoMst times and to the events which I have 
happen in thA course of aixtj-nine years, that I would tain have mj 
and my writings judged." 
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of independeut feeling which actuated the English yeoman 
and baron in securing the establish men t of a limited mon- 
archy with a parliament and the maintenance of local control 
in many matters of internal concern, Englishmen came to 
this shore and colonized this country.' They were followed 
by Dutch and Swedish coloniste, who possessed or soon took 
np substantially similar local institutions and feeling. Out 
of the expansion of this i'eeling, and these local institutions, 
in ever-increasing areas of political organization, a feeling 
unlike the autocratic and aristocratic principles of Europe 
found expression in continental life. I use the term conti- 
nental, because a continental feeling — not merely the spirit 
of the town-meeting or a commonwealth — was required to 
create a later national feeliug.* When Washington took 
command of the Revolutionary volunteers at Cambridge he 
found them a mass of rough-and-ready and independent 
people, who had Hltle respect and less servility for title and 
kingship;" they were elements from which came that Ameri- 
can feeling which we see thus in the course of formation into 
national proportions. Aristocracy and kingship could no 
more thrive among such a bucolic and autonomous people, 
as they had obtained a lodging-place in Europe, than could 
vegetation in the everlasting sands of the Sahara desert; no 
more could they thrive among these than among the pioneers 
of our Western plains. Washington himself typitied the 
finer phases of that American growth.* It was a growth 

■See Jamee K. Uosmer, Anglo-Saxon Freedom, Chap, VIII. The lit- 
eratuN upon this snbject maf be asceriainod bj Vol. III. of NarratiTe 
and Critical lliatai7 at ihe Uniteil States. 

'That DatioDs have a polic]' anJ moralilj of Iheir own, see Tsflor. 
Horalitf ot Nations; Leslie Stephen, Science of Ethics, Chap. III., Sees. 
IVIII. to XXIII. inclusive. Cf. Weeden, Social and Eoon. Bist. ol K. 
B., Yol. II,. last chapters of the work. 

' Cf. Henrjf Cabot Lodge, George WBebington, Vol, I., 134 to 138, 

'Lodge, Life of Washington, Cf. The Beginnings ot American Nation- 
ftUt?, Johns Hopkins Historical Series, Vol. 6, Arts. I. and II,; Fiaice, 
Oritieal Period of AmcHcau History, 187; Weeden, Social and Econ. 
Hist. N.E.. Vol. 11,, last two cbaptsrs; Ware v. HjltoD, 3 Dallas, 323 
tag.-, Uigginson v. Mi'in, 4 Crauch, 410. 
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bottomed, as national growth usually is, save where it ia 
interfered with by factitious iDBtitutionu, upon the experience 
of the people (the coloniBta) and their deaceudants. 

The peculiarity of this evolution was that it finally culmi- 
nated in a violent rupture with the older forms of gov«7i- 
ment in Europe.' 

Perhaps it is idle to discuss the question as to whether the 
American eoloiiiBts would ever have fought for independence 
and severed their connection with the English Grovemment 
under ditferent circumstances than existed,^ It cannot be 
entirely gjroiitless to discuss this. If we mny obtain a lesson 
from the French Revolution, which was brewing when ours 
was, and which came to a climax not long after ours, it 
becomes at once apparent that mere revolution and the niere 
setting up of written constitutions are of no avail, in the 
attempted establishment of forms of government such as 
onrs, in uncongenial en\'ironmentH. The written constitution 
achieves nothing unless sustained by the continental or the 
national spirit. Thus we see how the rupture, ever widening 
between the colonies and the mother country as the conti- 
nental spirit grew into national spirit, was eventually destined 
to become a national rupture, deep-grained enough to start 
and maintain a constitution. The mercantile policy of Great 

' This moveinant repeated upon » larirer nn'\ BnccKasfiil scale whftt was 
earlier altfmpted In the movement in Englnnd which ended in the Orom- J 
wellian rule; Hnsmer, Augln-Siixnti Freedoni, Chapa. IX. suit X. When I 
Njipoleon Bonapnrte parted with Louisiana to tlie United States he gVf« | 
this remarkable teatimonj to his subjects in Louisiana, in his publia 
deolaratfou to them, ot the value oF this gorenimenti " Mb; the Lonis- 
anians know that we separate ourselTes from them with rttgret, aud that 
we stipulate in their tavor all that thej can desire ; and maj the; reaollect 
that they hare been Frenchmeu, and that France, in giving them up, hat 
iteured for ikent advaniagtt which thty never teould hai-e obtained undtr ■ 
Ihe govemmtut, however kind, of an European mother eminlry." Fay J 
Hemiistoad, Pictorial History o[ Arkanwa, 119. This circumstance, if I 
true, is not mentioned bjr Mr. Beiir; Adams, in his quite exhaustive dit- ] 
oussioo of the Louisiana Purchase, Vols. 1. and IL, Hist, ot U. S. dtutof I 
the first administration of Thomas Jefferson. 

*Cf. Hosmer, Anglo Sason Freedom, 220, 281. 



PhysUxil onrf Soeial Growth in the U. 8. OmtHtvUon. 186 



Britain, which far outran in liberality the conservative policy 
of its aristocracy, was in essential antagonism to any process 
of national expansion in the United States of America,' The 
result of the growth of the eolonie9 was that they wanted no 
king. They were willing to accept the good heritage, but the 
useless they had outgrown. They had no taste, as Conti- 
nentals, who had roughed life through all the stages of inde- 
pendent political regimen, for king, nobility or feudality; and 
when national regimen became necessary they wanted to 
retain the guarantees of independence as far as practicable. 
It required all of that dismal experience which followed in 
the wake of independence, under the Continental Congress 
and .Articles of Confederation, and the enormous influence of 
Washington, Franklin and others, to prevent them from 
retaining these guarantees in excess, to obtain the excellent 
result which was involved in the Constitution of the United 
States. 

This leads me to refer to a point which needs treatment. 
It will probably be assumed that in my discussion of the 
underlying elements of our constitutional life I accord no 
place to individual initiative. Such is far from being ray 
purpose. The mind of man coined the Constitution as it is 
written. It recjuired this coinage before it could obtain cur- 
rency. A series of beliefs or maxims which lie unexpressed 
in the consciousness of a people, and not yet realize<l in an 
enduring shape or established institutions, has a }irobk- 
matical value. Such beliefs or maxims attain the dignity 
and value of current coin by being put into a written 
form. The few maxims of government contained in the 
Constitution of the United Slates were well known to the 
States, and they had currency there. But the wider conti- 
nental spirit had not attained the point assured by the 
adoption of the Constitution. The growth of that conti- 
nental spirit along the lines of slow national development, 
in the direction of an established and stable government of 

'SeeBoamer, Anglo-Saxon Freedom. Cbap. XIII. 
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oo-ordinnte departments and national powers, would have 
been required before the same result could have been attauied 
without the aid of a conatitution. It is needless to say that 
the time required for such a growth would have hcen indefi- 
nite and prolonged. Here the coinage of ripe and superior 
intellects came in, to breathe forth the iinuttered and un- 
formulated aspirations of the mass in an enduring form. 
And therefore this constitution is fully deserving of the 
eulogiiim passed upon it by the foremost minds of Europe.' 

The course of growth which the American people, in their 
national form, discloses is marked by stages of development , 
found in earlier peoples ; not unlike tho manner In which 
modern civilized individuals disclose in modified yet multi- 
form ways the stages of earlier, less civilized existence. 
This has already been indicated in the last preceding chapter. 
The claim of the great historian Freeman, that the New Eng- 
land township of our colonial ancestors typified more closely > 
the earlier tunacipe of Britain than docs the relic of it left in 
England to-day,' is indicative of this tendency in social 
bodies, as in individuals, to reproduce, as they develop, 
earlier forms. It is hardly true that these forms will nt the 
later day assume exactly the same outlines as they had in the 
earlier day, but there will be fundamental features of re- 
semblance. Indeed, where social organization, on virgin BoU, 

' Glads toil?, Mitine, Br;ce and others. See also De Tocqueville, Democ- 
racj in Amem'a. Cf, Bryce, American Commonwealth ; Sir Ueury S. 
Maine, Popular Govornment, Essay IV.; Iloamer, AnRlo-Saion Free- ' 
dam, Chap. XV.; Fiske, Critical Period o( Atn«rican Uislory, Chapter 
v., 333. "As the British Constitution is the most subtle organism whioh 
has proceeded from projiressive hislory, so the American Constitution is 
the most vond«rFu1 work ever struck oO at a given time by the brain and 
purpose of man." P'iske. supra, quoting Gladstone, See Gladstone'a 
words again quoted in Miller, CoDStitutiou, p. 33 o( the text and p. 66, 

'American Inst. His! , , by Blw. A. Freeman. .T. H. Hist. Seriea.Vol. I.. IB. 
See Germanic Origin ot the New England Towns, by Herbert B. Adams, 
id.. Art, II. "It you wish to we Old Bugland you must go to New | 
England"; Freeman. Sec also Uosmer, Anglo-Saxon Freedom, I 
Weeden, Social and Econ. Hist. N. E.,pastim. 
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reforms, and in a measure starts again the course of political 
govemmeut, some reversion to the earlier forms is sponta- 
neous and inevitable.' When Europe became Romoless, it 
started again with the earlier local group as a basis, just as 
the colonists started with the earlier local group,' though, of 
course, there were current relics of the more developed oon- 
ditions where their ioflueQce had penetrated deep enough.* 
This reversion was, thcreforo, a necessity l>efore the lot«r 
forms in A-merican conBtituHona! life were attainable.* 

The claim, so justly made, that in the first period of colonial 
life on this continent the white man was essentially an 
£h)glishman, could only be modified gradually. His ideas 
were English in most of the fundamental matters of his 
political life — his town-ltfe, his church-lile, his life in the 
courts — and his legal views were and are still largely colored 
by English ideas. His Americanism rested upon an English 
foundation, just as Englishry, in the formative period of 
England's constitutional life, rested upon Germanio, or 
rather Saxon, foundations. Yet there is a difference ; for 
while American constitution-makers began their work in a 
late day of English iiatioruil integration, English constitu- 
tion-makers began before any German nation had yet in- 
tegrated." These constitution -makers alike took up and 

'Of. Rudimentary Society among Boys, by John Johnson, Jr., J. II. 
Bist. Series, Vol. U., 901 ; Hosmer, Anglo-Saxon Freedom, 1 15. 

'Of. Waitz.DeutscheVerr.-ffeschichLe.Vol.I.; StuW*, Const. U 1*1. of 
Eng., Vol. I.; Onejst, Bq);. Const. HUt.; Qrean, UBkiiig ot Knglind ; 
Oamme, The Vilta^ Community, Chap. III.; Seekibm. The En).-liali 
VilUjre Community; Bisays in Anglo-Saion Ijaw, But see Preemaii, 
Chief Periods of European History, Lett. VI. 

*tt is wall Icnovn that whoa cirilizetl bArbariitni ko l>ack amoii({ ihrir 
own people they revert back to the old conditions ; and this is snlJ Rven 
of civjlixed beings oit such. 

«IIosmer, Anglo-Saxon Freedom. Chapters Vlll., XIII.; Pliike, De- 
KinnJngeoC New Eogtand, and Critical Period 'I American Illitoryi Am. 
Inst. Hist., by Edw. A. Freeman, Art. I., Vol. I., J. II. U. Serins. 

' I mean by amalUuiion-makert lb« Mtire elenient* amonic the peopla 
which primarily teniled toward a oonstitutlon*! pnlltieal orgaiiUn). Of. 
Hosmer, Angto-S&iou Freedom, Chap. XIII. 
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molded an all -pervading early form of political int^ration, 
whose esiateuce could be traced, in more or less developed 
stages, in the forms of the primitive Aryan — before that 
spread of population ensued which gave us the ancient 
Greek, the Iranian, the Tuscan, the Komau, or any other of 
the early peoples who iuhabited at one time or another 
Europe and Asia.' It was a form whose counterpart is con- 
fidently affirmed to find its copies araon^ the barbarian and 
savage tribes of undeveloped countries in our day.' 

The present most civilized and moral man ia the best 
representative of centuries of progression and retrogression ; 
he is, BO to say, the product of the compromises of the ages 
past. So are our best, most advanced social forma. In 
keeping with this, the needs of human kind gave currency to 
developed ruling powers and the spread of a legal spirit 
over wide national and international domains; and these 
needs also evolved, out of indefinite want of organization, an 
increasing complexity in administrative governmental func- 
tions, and an increasing expansion of bureaucratic features. 
The United States — meaning thereby the people in their 
social pursuits, their local governmental forms, their com- 
monwealths, and their composite national organism — as well 
present an example of this latest result of social and political 
evolution as any other country, 



Outside of the preamble, the Constitution of the United 
States establishes a framework of government, consisting of 

the co-ordinate departments, each investal with a fair share 

' S«e tbe last preceding chapter of tliU work. Also */. Gomrae, The 
Villftge Oorainuiiity, Chip, I.; Taylor, Ths Origia of the Aryaos, 185; 
SehraJer, SprnclirtTglcichuiig uiiil Urgesohichle, 568 atg.; Post, Baa- 
steine, etc.; snina, Urspniiig des Rpchts; same, Dia Oeschlechtsgenoa- 
Mtitchaft der Uneit; Morgun. Andeiit Sooietj : Maine. Village Com- 
nmnities; Heani, Aryan Ilous»bold; Spencer. Priii. of Sol-. (Polilic&l 
InniCntioilB) ; Leist, OtACOo-ICal. R. O. 

'Seepo»(, and Spencer, preceding note ; also see LiubUwk, Prehistoric 
TiroMi Tylor, AntbrDpology, 319, 420. 
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of administrative powers, divided into classeH peculiar to the 
purpose and object of eaoh departmcut. Treason, the privi- 
leges of citizenship, the powers and forms of organisation of 
the Stat*?, and the efftct of State records are in a greater or 
smaller measure defined therein. It contains provisions re- 
lating to the public debt, outb of ofBce, religions testa, and 
the supremacy of the provisions of the instrument. A ratifi- 
cation of the Constitution is provided for. In a series of 
amendments provision is made against the abuse of govern- 
mental functions and for the protection of the citizeu. The last 
five amendments relate to matters which grew up under the 
Constitution, indicative of startling defects therein — defects 
productive of evils which were thereby intended to be cor- 
rected. 

The provisions relating to the framework of government 
are occupied first with the constitution and powers of the 
legisktive department of the government. Waiving the ques- 
tion whether, appropriately, a bill of rights and the powers 
of the executive department in separate chapters or articles 
should not have first engaged the attention of the framers of 
the Constitution (in favor of which modem experience speaks 
in no uncertain tones), in other respects that instrument is 
less artificially constructed than more recent State constitu- 
tions.' For instance, the powers of Congress, as defined in 
Article I., Section VIII., are not all peculiar to Congress. 
They need tlie President's concurrence to make them effec- 
tual. Nor is the term Omffrent a happy one.' The Congress 
of the States prior to the adoption of the Constitution gave 
currency to the t«rm. It had little appropriate application 
to the legislative body created by the article referred to. 
That body was in many respects a copy of the Parliament of 
England, except that its powers were narrowed to the pur- 
pose of its creation. The language employe<l to grant those 

'Cf. CoDititation of PenntjlTkalft or of ^rkftMM, now In fnrce (1601), 
with the Federal ConstitutloD. See Ben Perlej Pocre. Charter! ftnd 
ConstltntJMia, 

•Piake, CiTil Qovemment, 203. 
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powers is full of pleonaems. As Jaiaes Madison wTote t** 
Joseph C. Cabell, under date of September 18, 1828, "Th^ 
Couetitution vests in Congress expressly ' the power to lay, 
and collect taxes, duties and excises,' aud 'the power ti>1 
regulate trade.' That the fornier power, if not particularly 
expressed, would have been included in the latter, as one of 
the objects of a general power to regulate trade, is not neces- 
sarily impugned by its being bo expressed. Examples of this 
sort cannot sometimes be easily avoided, and are to be seen 
elsewhere in the Constitution. Thus, tlit power ' to define 
and punish offenses against the law of nations' includes the 
power afterwards particularly expressed ' to make rules con- 
cerning captures, etc., from offending neutrals.' So, also, a 
power 'to coin money' would doubtless include that of ] 
'regulating its value,' had not the latter poweV been ex- 
pressly inserted. The term taxes, if standing alone, would 
certainly have included duties, imposts and excises. In | 
another clause it is said ' no taxes or duties shall he laid on 
exports,' etc. Here the two terms are used aa synonymous."' i 

" To regulate the value of coin" ^ would clearly imply the 
power given in the next clause' " to provide for the punish- 
ment of count«riciting the securities and current coin of the 
United States." Indeed, many of the powers recited in detail 
are covered by other provisions, and if tbey had not been, 
would clearly have been embraced in the omnibus clause 
called the " general welfare," or elastic clause,' which recites 
that Congress shall have power " to make all laws whidi j 
shall be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this Conela- 
tution in the Government of the United States, or in any 
department or officer thereof." 

That the use of superfluous phraseology did not enable the 
fi-amers of the Constitution to cover all points was indicated 

' Cf. A Short Tariff Hiatorj- of the United States, by David 11, Mason. 
■Art. I., Sec. VIII., 5. ' ' Jbid. fl. 

*Jbid. 18. See Fieke, Olvil Governnieiit. 240, 350. 
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in the first admin istratioD of Washington — the first adminiB- 
tration uudcr it — when the queBtion waa as to whether Con- 
greea had power to create a ruilional bank,' No phraseology 
therein contained, in terms, authorizes Congress to create a 
bank any more than it does the creation of lotteries; and, 
according to statutory rules of construction, the recital in 
detail of powers conferred excludes other instances.^ The 
powers of the Federal Government have been forcibly 
expanded upon more than one occasion to adapt the instru- 
ment to the needs of the country." And clauses which were 
intended to confer the power of protecting American indus- 
tries by high tariff regulations have lost their original 
meaning.* Here are defects of language of great import- 



■ WbkrtoD, American Law, {117 ; McMuter, HUt. at the People of the 

n. S., Vol. II., 29 aeg.; McCallough v. Maryland. 4 WheatOD, SIG. 

*Tbis rule does not seem Co be applied with tlie saitih strictness to con- 
•titutioaal provisioiis as to statutory etiaatinents. Of. Juilliard v. Qteen- 
DMn, 110 U. S. 421, 438, 439. 

'Instance Che purchase of Louisiana and Alaska, the issue of pajier 
ourrenoy, the Emancipation ProclnmaCicin, the assumption of jurisdiction 
of the Supreme Court ot the Uuited States over the decisioDS of State 
Oourts bf writs ol errur under the provisions of the Act of Congress. 

'laBtanoe the "coiainerco clause." See Masou, A Short Tariff History 
ot the United States. The Supreme Court ot the United Stales 1)ears out 
this construction of the commerce clause in many opinions. " It author- 
izes Congress to prescribe the condiliont upon whteh cammtrot in ail it» 
formt shall be conducted betoreen our citizens and the citizens or subjeuts 
of other oountries"; Field, J., Mobile Co. v. Kimbalt, 103 U. S. 60(1, 
"The Act of Congress of August 8, 1833, 'to regulate iminigratiou,' 
which imposes upon the owners of steam or sailing vessels who shall bring 
passengers from a foreij^n port into a psrt oF the United States, a duty of 
flttf cents for erery such passenger not a citUen of this country, is a valid 
exercise of the power to regulate commerce with foreign nations "; Head 
Monejr Oases, 113 U. S. 580; People v, Cowpagnie Qeni^rale Trans- 
BCiantique, 107 U. S. 59. It has beeu held, in a number of cues, that the 
exaction of a tax or license fee on interstate commerce was a regulation 
of commerce committed exclusivelj to Congress under tlia commerce 
clause. See Welton c. Missouri, 91 U. S. 2TS, in which case Mr. Justice 
Field said : " The power to regulate conferred by that clause upon Con- 
gress is one without limitation ; and to regulate com merce is to prescribe 
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Coupled with the powers of Congress are powers denied tol 
the States.' Theee would Rcem to have been more appro- 
priately referred to after the powers of all the departments of 
the Federal Government had been reoited. The propriety of 
deiiuing treason in au organic instrument, especially in COD- 
nection with the conatitution of the Supreme Court and the 
jurisdictioD of that aud lesser courts,' may well be questioned. 
If it was a needful provision it should have been incorporate 
in a bill of rights. 

The failure to define citizenship in the United States ii-ai 
a grievous defect in the Constitution. This has now t 
supplied after a long and most sanguinary fratricidal wu 
fought, if ever wars were fought, for principle, and : 
doggedly and stubbornly and bravely ns freemen ever fought 
on Marston Moor or around Boston. And the end of this 
late emendation has not come yet ; for the blind zeal of the ■ 
successful side carried them beyond the objeiit of that warj 
to invest with tlie franchise and right to hold otScc a greafel 
mass of enfranchised slaves, thus exposing the AI]gl(^ 
Sasons m many parts of the South to the greater fecundity|.| 
immorality, mendacity and simplicity of the n^ro raoe.f 
Who knows but that thus a great historical mistake bai 
been mode; a crime of the century committed'.' 

These matters inform us that the Constitution was, indee 
the artificial work of men — men who were fallible, and not 
without the disposition here and there to say too much, and 

niles bj trhich it sliall be governed, tlibt is, the amditiana upon vhieh it _ 
thall be conducltd; to dtlermint how far ilthallbt free and wnfrotniM 
how far it eliMll he bttrientd by duliei and imposU, atui hou far U sha 
bB prohtbiled." Id., 279, 380; Robbinau. She]l>j Co. Tnxing Dist.. 
U. S. 489 ; Bowman v. B. R. Co., 123 U. S. 465; Leloup v. Port s 
Mobile, 137 U. S. 640, 648 ; Phik. Steamabip Co. v. Penusylva 
U. S. 338; Aaher v. Teiai, 138 U, S, 138; Western Union Tel. Co. i 
Alftliftina, 183 U. S. 473. The Mts prohibiting Chinese iramigmlioii, 
well 01 objectionable pauper immi^rutioti, ilBrive their validity from th( 
tume clause. Chinese EicluaioD Case. 130 V. S. 581 , S89 eeg. Of. HiU«^ 
Const, of the U. S.. Lect. IX. 
' Art. I., See. X. 'Art. m,, Sec. 111. 
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elsewhere to say too little ; men, sotae of whom were snr- 
charged with pedastiy and the de^re to air it ; and others 
of whom were of diverse and antagonistic opinions deep-f«t 
and tiard to chan^ ; and men, a veiy few of whom poeses««d 
that profound statesmanship which, built up from actual 
contact with the roughest and mo^ startling experienees 
attending the budding forth of the new federal oi^nnism, 
saw the greater evils to be avoided — even though the remedy 
might oome in an imperfect form, evoi though the phrase- 
ol(^ of the organic instrumcoit tvaa illogieal, redundant, and 
in some respects inadequate. It was sufficient for these that 
it gave to the federal organism independent powers derived 
from the people and not from the several States.' 

The inadequate data which have come down to us indicnie 
that the best part of what history told of past deroooracies, 
and of the blessings of the English bi-cameral system, was 
known to the men who framed the Constitution.' That bi- 
cameral system had found adoption among a number of the 
8tatee, and was not a new thing. One writer, qualified to 
speak, has told us that all of the States, except Pennsylvania, 
Vermont, and for a while Georgia, had Uie bi-cameral system ; 
that the name "Senate" was used for the npper house in 
Maryland, Massachusetts, New York, North Carolina, New 
Hampshire and South Carolina; that the name " House of 
Representatives" for the lower house was in use in Massa- 
chusetts, New Hampshire, Soutli Carolina, Pennsylvania 
and Vermont.' It was to be expected that the home words 
for the two chambers would be the choice for designating the 
two chambers composing the federal legislative body rather 
Uian the English designations. We have already seen how 

'Cf. Fiske, CritEcal Period of American Hislorjr, 23S seq.; Elosmer, 
I Anglo-Saxon Freedom. 234 : Whurtoa, American Law, }}370. 371 ; Haonis 
I ^jlor, Origin and Growth of Che English Constitution. 05. 

'Brjce. Americaa CommonweatLh, Chap. III.; Fiske, Critionl Period, 
|'4tc..290, 391. 

'Ur. Alexander Jobnstoa, New Princeton Review, September, 1887. 
r Of. Ben Perlej Poore, Charters and ConsCilutJons. 
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the use of the word " Parliament " wae eschewed. And i 
the terme were borroived to give numee to the t^vo chambers, 
BO were the composition and practice of the two bodies 
modeled after State exemplars, with such exceptions as were 
induced by the wider area and the different bases of repre- 
sentation applicable to tlie Federal Government as distin- 
guished from the bases of 8taf« legislative representation. 
In determining the basis of representation in the Fedcrftl 
House of Reiiresentatives, the slave element produced grave 
cumplicatiouH. 

The President was copied from the Governors of the States. 
The name itself had been in use in Delaware, New Hamp- 
shire, Pennsylvania and South Carolina. Every State pre- 
scribed a form of oath for its ofQcers. Pennsylvania fur- 
nished the form of oath for the President. New York 
furnished an exact prototj-pe of the office of Vice-President in 
its Lieutenant-Governorship. The provisions for thereco^ 
nition of interstate citizenship and fur the rendition of ! 
fugitive slaves and criminals were suggested by the eighth 
article of tlie New England Confederation of 1643 and the 
fourth article of the Confederation. The first eight amend- 
ments are in substance a reiteration of the English Bill of 
Rights.' The ninth, tenth and eleventh amendments were 
felt to be necessary to guard against too extended an applica- 
tion of Federal powers at the expense of the States and the j 
people. 

Mr. Johnston says that the most solid work done by the 
framers of the Constitution was in giving powers to Congree 
and the establishment of a Federal judiciary. And yet the 
same phenomenon is presenting itself here which is the coso i 
in Great Britain — experience is slowly but surely mergio^ 
larger power in the lower house at the expense of the uppec ' 
house and the Executive,' And the judiciary have not ye4 ■ i 

' For a straggle tor similur principles in the reign o( Obiu'les I., MS I 
Hoanier, Anglo-Saxon Preedora, ChupWrs IX. and X. 

' Cf. Woodrow Wilson, CoLigreasioiiul Governoient ; Bryce, AmetioMk.l 
UommonfrealLh. Chapters XllI, to XXL, inclusive. 
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obtained the full jurisdiction contemplated by tlie Constitu- 
tion, showing that the popular confidence is not and never 
has been given to it in the measure contemplated by the 
framers of the Constitution.' 

The Constitution was in form neither an entirely original 
nor a perfect creation — do more so than a contract ii]>ou 
such a large subject would be ; both, following in the line of 
more or less jtrevious experience, would exhibit the use of 
superabundant phraseology in proportion to the abundance 
of caution possessed. Yet, in the discussions shown in 
Elliott's Debates, in the writings of Mr. Madison and Mr. 
Baiieroft's second volume on the Formation of the Constitu- 
tion, it does not appear to have been always fell that the 
provisions su^ested were already in use among the States. 
The primary thought seems to have been to secure a more 
perfect and stronger Federal power which should not be 
dependent upon the States, should therefore have sufficient 
taxing power of its own, and should have the power of pro- 
tecting the commerce and fostering the industries of the 
United States. Such was, primarily, the motive, produced 
by the threatened dissolution of the Confederation, which 
led to tlie Commercial Convention at Annapolis, and, even- 
tually, the Constitutional Convention at Philadelphia. It 
needs to be remembered that the Constitutional Convention 
nsurped powers not accorded to it in its organization, and 
that the idea of a Constitution forced itself into prominence 
as the deliberations proceeded; a technical breach of the 
trust confided to the meml>ers of this convention, which was 
concurred in by Washington and Franklin, But the factors 
of national organization thus impelled them. And the de- 
bates of the convention, if fully reported to us, would still 
leave unreported that undercurrent of experience whose 

'And the judicial power, and moda o[ eieccise of that power, are 
limply a wider application of KnRliah methods. Cf. W;illoughby, Con- 
■£itution of Itie Uuited States ; Dicej, Law of the Constitution, Part 
I., Chap. III., 154, 155; Brjce, Am. Cora., Vol. I., Chap. XXdI., 362, 
S53 ; Maine, Popular GovernnisDt, Easay IV., 318 acq. 
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familiar it J' with charter and oonslitutioDal framework i 
principles constituted the most subBtantial element in securinj 
the suocessful framing of the organic act.' 

To me it seems, gathering up gome views from this deta 
of the texture and formation of the Constitution, tliat I 
work of fj-aming it was the product of circumstaDces. Thee 
circumstances were the inadequacies of State control ovt 
contimmtal aSairs — the need of some continental organic p4>4 
litical agency independent of the States, so that amtinmta 
harmony and unity would have a chance to blossom to ' 
friiitioD and become permanent. Independent power and 
resources given to some continental organic political unit 
necessitated the construction of a framework of government, 
while previous experience and conservative habits tKcesaitateil 
the formation of that framework largely on lines of thought 
which had become fixed in the life of the people, A bi- 
cameral system, with an executive head and cabinet, audi 
three co-ordinat* departments of government, had been exi4 
perienced to be up to that time the safest, or at any rate thvl 
best known and most desirable incidents of govemtnenbi 
These things having been established, the rest of the woi 
was to reduce these necessities to form, to fill in the net 
details and set the government going. Incidentally, as ttutfl 
Btates had brought great trouble on themselves by the i 
limited issue of irredeemable paper, these were prohibttedl 
from doing the same again; and the power to coin mental 
was put in the hands of Congress, so that a uniform coinaj 
and standard of value should be introduced. The StatC| 
were also prohibited from continuing the ruinous policy d 
impairing the obligation of contracts, an outcome of 1 
vicissitudes and emergencies which induced the issue of ii 
deemable paper. Congress was invested with power 
regulate foreign and interstate commerce, and, as a pftrt t 
the exercise of this power, to protect and fost«r Am 
industries. 



' Cf. Milli 



ler. Const, ot the U. S.. Lect. DC., pp. 433-448. 
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It does not admit of question but that the framers of tlie 
Constitution had an aye to the future wlien they adopted it. 
All that has been said of the objects of its formation indicates 
that. But the prescience was vague and indeterminate, and 
has not come down to us in a way which justifies us in 
according to men any profound insight into the future of 
the country as that future came about. George Washington, 
the presiding officer of that body, and, upon the whole, the 
best judge of tlie actual trend of events in the country in his 
day, never gave currency to any thoughts which went beyond 
the future peopling of the territory lying between the Atlantic 
seaboard and the Mississippi, before the Constitution had 
started on its journey through the States, when the question 
was as ffl its adoption, the first t€n amendments, which did not 
occur to the framers of it, were urged and insisted u])on by 
the people. And from time to time since, notwithstanding 
the Ul>firal stretching to which construction has subjected the 
language of the organic act, the need of further amendments 
lias been felt, and they have been adopted. 

A German writer has said that the people of this country 
liave canmiized the Constitution of the United States; that 
we have accorded to it a sacredness which interferes with the 
appropriate and harmonious expansion of the government ; 
and that thus lias been occasioned a series of secondary rules 
and canons which as much make up its body of law as the 
organic provisions themselves — rules aud canons which 
depend upon that broad field of implied powers whose limit 
is nndefinable.' How, with the confessed faults it exhibited, 
due to the inevitable fallibility of its framers and the poverty 
of language, it could fail to require in time the harmonizing 
influence of construction, it would be difficult to conceive. 
And how an organic law could have endured, and become 
respected and adhered to, without making it the conserva- 

'Von Hoist, Constitutional Hifltorj of tlie United States, Vol. I,, Chap. 
n. See also HaooiB Tikjior, Origin aad Growth o( the Engliih CoDEtitn- 
Ition, (SO. 
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tive basis for construction to play upon and about, it ia also 
difficult to understand. The so-called ounonization o 
Constitution consistB in giving emphasis to its provii 
and in adtiertng with a reasonnble degree of firmness to its 
provisions. Any other course would have wiped it out and 
utterly destroyed its influence for usefulness ; for in the con- 
tempt and disregard we feel for language in any document is 
involved its ultimate powerlessness and uselessness. If any- 
thing beyond growth and change of fundamental ideas and 
aspirations has alienated the aflection of the people from 
the sacred text of Holy Scriptures, it has been the destructive 
criticism to which that work has been subjected. The Ctm- 
etitution, under the disintegrating agency of asimilar process, 
would undergo a similar process of dissolution. That so- 
called canonization, rather that conservative process rf'' 
constitutional preservation, stands always in marked 
trast to the theoretical constitutions of so-called philosophic 
framers of new governments, whose systeniB, like that of 
Siey&B, when put to the test of popular construction, tumble 
to pieces. Von Hoist himself shows that the term canoniza- 
tion is improper, for, as he proceeds in his voluminous, itt-' 
teresting and instructive history, he shows how the prov 
of the Constitution and its ti'ue intent were nullified and 
narrowed down by the slave power, which sought to narrow 
tlie sphere of action of the Constitution in favor of State 
power and jurisdiction.' We have seen how the FresidenI 
Congress, and the Supreme Court have expanded its pi 
visions from time to time, and how the people by amendment 
have filled up defects therein. The Constitution in its 
earlier stage was far from being canonized ; it was thea 
looked upon with suspicion and distrust by many, incJuding 
some of the most prominent statesmen of the day. And 
thai distrust eventually gave rise to an anti-Federalist party, 
headed by Thomas Jefferson, which for nearly half a century 
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' Von figlsfa principal refrain is with releroiico to the slare power ftnd 
its aoDeoqneneoB. 
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kept control of Ihti government, and which bids fair to do the 
like again. The affection ofthe people then, it was fully agreed 
upon nil sidcti, was rather with the local State jurisdictions 
than the more distant Federal Government, Not only was 
the formattoD of an anti-Federalist party, even against Wash- 
ington, a strong indication of the absence of the canonizing 
agency in the respect and veneration due the Constitution, 
but whenever special State interests were involved, the dis- 
position to resort to nullification resolutions was another 
indication of the same sort. To the Supreme Court of the 
United States, whose mode of judging and determining cou- 
slitutional und other questions, has been by adhering to 
precedent and established canons of construction, and to the 
custom of the American bar and people to adhere to & 
similar ordered legal development, may be attributed the 
maintenance and respect entertained for that organic law.' 

I have thus, in meager outline, endeavored to aeeoimt for 
the existence of the Constitution in this country, and the 
moving agencies in producing and maintaining it. We can see 
in its adoption and continuance the effect of ordered self- 
government, due to township, county, city and commonwealth 
administration, and to the influence of nainds made patriotio 
by the pursuit of national ends. Under all outward mani- 
festations, whether in the Constitutional Convention, in 
Congress, the Presidency, the Supreme Court, or among the 
people, we see the current of jiast experience, asserting itself 
in an adherence to inherited jurisprudence and to inherited 
governmental and other ideas, changed by the environment 
which evolved from independent colonists an independent 
complex national sovereignly. Just as thai coinage of sen- 
tience and thought — language — contains the remains of past 
physical and intellectual action, so does the coinage of our 
Federal Constitution eontaiu remains of the historical pro- 

'The term " canon izulion," with its sutirical implications, is apt to 
ewaf the adrer^l; laclined against the CousUtution, fn favor ot thcM 
BDciftliGtic arid ariarohistio doginaa which reader such tbeoriea aa Hear; 
George aud Edward Bell Am; acceptalile. 
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gress of the people ; ' tliat is, not a mere disorderly and un- 
organized raaBB of units, but a people wiili & higlily devel- 
oped number of local and State governments, a people with a 
cultivated political consciousness : a political consciousness 
which also implied the perception by men of their relations 
to one another in family and local political coniniunitieB, of 
their power to shape their own political destinicB within 
bounds.' We have seen, in the last preceding chapter, the 
courBC of development of the local Bubdi\'iBion8 of the States 
of the Union :' a course of development, by the way, unlike 
the general course of development in ancient or earlier 
modem times, because it builded upon experience which 
had outgrown the mere expansion of local tillage-com- 
munity life — a process of growth which characterized the 
home {xii)/2T^)^, the mdrokome {/ffjT('iixiii/iT/), the polis [KOAt;), 
the vidropolis (/zr^rijozoix-y of ancient Greece and Rome. 
The awakening and formation of the federal spirit in this 
country was a form of political awakening, a throwing o£Fof « 
.constitutional indifference characteristic of organic -beings, , 
upon natioual proportions, and was beyond the more prema- 
ture, loose and earlier federations of Greek cities; just as it 
was the spread by contact and expansion of colonial centers 
in Americji which led to statehood. The evolution of the 
commonwealth of Connecticut from the pre\'iouB general 
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'nosmer. People and Politics, Book I[., Chap. IV.; HsDnis Taylor)! 
Origin iind Growth of the English Conslitution, Introduction. 

' Ilosmer, supra, 13B. 

'Of. We«den, Social and Economic Ilist. of New Englmid, Vol. I., 
tcq.; Hosraer, AnRlo-Suxon Freedom, pp. 113-133. 

* Cf. Kuhn, Ueberdie EntBlehung der Stacdle der Alton, Einleitungd 
Schrader, Spr»ehvergleirhoiig u. Urgeseliichte, 578; Aristotle, Politlca^I 
Book I., Cliap. It. Ariftolle defines a kome to be "a society of n 
fHmilies irliich wasinstiluled tor lasting and mutual advantage." It It I 
a village In EngllBh form. It taa.j be composed of emigrant memben at I 
one fumiiy, and the children and children's children. Of. Kuhn. 

'Kuhn, Stadtische u. Burgcrliohe Verfacauiig des romischen Reoht^l 
Vol. I., 871 i Marqnardt, Bom. Stadtverwallung, Vol. I.. Chap. I. 
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government of town settlements' is not unlike the evolution 
of the ancient Greek aovoixia/iiic {synoikismoa} f and in some 
detftils is a re))roduction of a still earlier and, therefore, 
deeper organic political form.' But the analogies are only 
relative to the organic process of development ; the relative 
place and meaning of the early form, in a political sense, 
has become colored in its latest phase by the incidents of 
English political and jural conceptions of a higher and 
national character. The coloniets upon the New England 
shores of North America drifted, by the nature of their 
neceefiities, into local subtli visions, more and more controlled, 
as in Connecticut, by a General Court, as the territory be- 
came populated. And the General Court became, not unlike 
the early parliaments, or wifenagemotes, split np into segre- 
gated functional groups, coordinated into executive, legisla- 
tive and judicial departments. The essential diQerence 
between the Connecticut colonists and the early English, 
and the still earlier Greek, was that the colonists had evolved, 
after centuries of German and English development, a po- 
litical capacity which, with expansion, and without too much 
federal influence, would bo capable of appreciating and 
sustaining a national territorial unit of magnificent ]iropor- 
tions, based on popular suffrage.* And the Constitution 
itself is an evidence of this capacity, for the reserved (rower 
of the people is expressly mentioned therein." The preamble 
is also an evidence of it.* 

' Cf. JohnBton, Connecticut, Chap*. VI, to Xll.; Aninwi, The River 
Towns of Connecticut, Johns Dopkina Series, Vol. VII. 

•KuLn, UebcrdieBntrteliuiig, etn,, 186 wj,; Schrader, 682. 

■Post, BatiEteine,ete.,BooklI., JJU^, 113. See also Schrader, iiu;ra. 

'See Maine, Popnlur GoTemmcnt, Easfly IV.; Hosmcr. Anglo-S«xon 
Freedom, Chnp, XIII, 

* Const itatiOD, IX. and X. Amendments. 

'Mr. Bryoa {American Commonwealth, Vol. I., Part I., Chap. XXVI., 
p. SOO), Bays: "The aim of the Constitution seems to be not so much to 
attain great commoti ends by securing a good government as to avert the 
evils which will flow, not merely from a bad goveniraent but from any 
government strong enough to threaten the pre-existing c 
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Though the framework of the Federal Govtriiment, when 
Buhjected to practiail tests, has given rise to a good deal of 
friction and extravagant construction, ocoaeiunL'd Ly the 
neccEsitieH of our national economy,' yet, implied in the 
posEibility and combined existence of the Constitution — whidi 
has substantially answered the purposes of an hundred year* 
rule of democratic power — there is such an amount of 
political discipline as can only be accounted for by the tratning 
which the English-speaking people from an early period have 
gone through, — a training colored and matured and purified 
by the self-dependeut life which colonization of Americft 
involved. The term eonsiituiion itself, more than the indefinitB 
influence of (offoa, was, in this connection, u happy inspira- 
tion, induced by the consciousness that " articles of con- 
federation " would never answer the purpose ; an inspiration 
which may well claim uniqueness, since it produced the 
newest and best signification which the word had yet attained ; 
an enlarged valuation of the word which substituted the 
ordered political exfwrience and knowledge of a self-governing 
people for the arbitrary expressions of the impcralor^' This 
new valuatiou of the word has gone broadcast over the 
world, giving definiteness to the institutional charaotcriattm 
of barbarian as well as more developed political entitiee.' 

the indiridneil citizen." Id aajing this he loses sight of the fact thkt tlw 
CoDslitation was adopted to atiaia durable and urgent cnmiiion ends ot 
OTerruling importance. See Baiicrofti Ftiritiatian oC the Const itntioii; 
Fiske, Critical Period of American fiistor;. 

'Brjce, American CommauiTeBllh. Vol. 1., 301. 

•C/. Miller, Const. o( the U. S., 83, 70, 71 notes. 

■See Post, Bausteine fiir etne allg. RechtswIssensohAft, BiMk IL, 
J{103 seq.; same, African Jurisprudent, Vol. II., Part 11.: Speaoer, 
Principles ot Sociology, Pate V,; 3. Mayer, Recbte der Israeliten, 
Boamer'u. Athener, Vol. I., Book II.; Von Maurer, Hark-, Uot-, Dort- 
u. Stadt-VertasBungsgeaohiohte ; Howard, Local Constitutional Ilistorr 
ot the U. S.; Stubbs, Const. Hist, of Eng,, Vol. I.; M»iut!. Early Hist, 
of Inst. ; Wootsey, Political Science, Vol. I.. Part 111.; Freeman, Comp. 
Polities ; same. Origin and Growth ot the Eng. Const.; Boeukh, Athenian 
Constitution ; Waitz, Deatsche Verf.-Geschichte ; Freenuui, nisi, at 
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To it we may safely ascribe that ultimate canonization, as 
Von Hoist itnpro])erly called it, whicli kept it safely alive 
amidst the throes of extraordinary civil commotion, spread 
over a half century in its rise and culmination. The term 
itselt— since the term itself and the fact it stands for assume 
the existence of that national unity which every statehood 
must possess to be respected among nations; since these 
designate the unity which expresses the vatimud aspirations 
of the i)eople in an ordered and definite form — must like- 
wise stand, ex 'neoeesHate rel, for that sum of properties, as 
Leslie Stephens calls it,' which a national unity possesses and 
develops on its own account. Such properties, on tlielr 
moral side, are not amenable to tlie standards of an intuitive 
ethical theory. The carrying on of war, the Indian policy, 
the dilatory payment of debts, the diplomacy peculiar to 
governmental regimen, are not fushiooed after canons of 
intuitive ethical theory; they represent rather the traditions 
which eccm best calculated to secure the largest national gain 
for the whole people, and unless sustained by ripe experience 
and conservative proceetlingn are calculate<l to produce much 
discord and evil. The venerated name of Washington was 
not proof against the charge of immorality in this regard.' 
And probably, if measured by the rules of ascetic or theo- 
retical morality, the entire movement of rebellion (which 
culminated in the national unity here), with its violent 
measures on both sides, as well as the govenimental disci- 
pline on a national scale which it engendered, were unjusti- 
fiable and reprehensible; just as the existenceof slavery, and 
the subsequent abolition of it by war, and the destruction of 
homes and innocent men, women and children, were inex- 

Peileml Oovernmeiit; Putter, Historisdie Butwickelung der heuligen 
StoatBTerfassuDg- lies ileutschen Reiths; Gncist, Hist, of the Eiif;;. Contt. ; 
Dicey, The Luw of the Constitution; Anson, Iiaw nnd Custom of the 
Oonetitution. 

'Scioncaof Ethics, Chap. III., P»rt n., Sec. XVJI.; Taylor, Morality 
of Nations, Cliftp. IV. 

■ Lodge, Life of Washington, Vol. II . , Chap. V. 



204 An Ifttroduetion to the Study of the OmslHviion. 

CQsable, according to the csdoiib of an innate morality. The 
movement of the American people toward a national, coneti- 
tiitional existence, and those traditions of governmental 
regimen which went along with it and gave us the possibility 
and reality of an eudurtug and harmonious political national 
unity, were the increment left from individual and social 
turmoil and strife and unique physical surroundings (not 
possible to the Taurega or Tibbua of the Sahara, or even to the 
people of England),' which carried in its train a vast, aniucal- 
culable quantity of immoral action when t«st€d by the rules 
of intuitive morality. 

A reference to the Federal Constitution would be, of course, 
incomplete which did not, however briefly, touch upon the 
institutions whose existence it emphasizes. Thus the separation 
of the fundamental governmental functions into three depart- 
ments, according to the phase of activity in administration 
which these separately or collectively exerciBe, needs passing 
mention. Enough has already been said on the exercise of 
executive, legislative and judicial powers by diflerent ooijrdi- 
nate departments;' yet the functions thus separated were 
not di\ndcd up according to any theoretical scheme. They 
became divided in virtue of that process of segregation whioh 
social and political bodies in the course of development dis- 
close. No nation has ever been free from this mode of 
growtli; only the process of segregation has not been as 
definite and permanent as in England or the United States. 
The functions themselves are already seen in the earliest 
political forms. Executive, legislative (ind judicial functions 
ai'e performed by the administrative bodies of the earliest 
tiibes which have attained any political forms; only they 
are a]tt to be exercised by the members of the tribe or group 

'See Da Tocqupvilte, Democracj in America, Vol. I., 209. 

•Sea Mntilesquieu, Spirit ot Laws. Book 51., Chap. VI.; Bryce, Amarl- 
can CnmmonivGaltli. Vol. I., Chaps. 111. and IV. See also the last pre- 
oediog chapter of the preseDt worlf. 
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themselves. Whenever chicftainahip became possible, the 
fiinctiona of the executive, at least, wete apt to become se^e- 
gated from the mass of administrative tunotions of the group, 
and the functions of judge became exercised whenever the 
chief exercised priestly power or influence. Chiefluinship 
and priestly influence, if attaining to more than mere tempo- 
rary leadership, were bound to eventually obtain the poiver 
and right of representation and dictation eveu in legislative 
matters; and therefore we may truce back to very early 
traditions the exercise of all of these three functions by repre- 
Bentative bodies or agents. It is true they might not be such 
representativee in virtue of any conscious process of reason- 
ing or initiative, nor upon any extensive scale, but they 
became such in virtue of the fundamental fact that they 
depended upon a governed unity, and upon the further fact 
that they discharged functions relating to that unit which 
otherwise must have been largely performed by it. There 
were always at the base of the governmental organon the 
members of a group or groups, more or less compound in 
character, increasing in numbers, variety and detail as the 
organon became larger and more varied in character.' It 
was in the volume and distribution of these coordinate func- 
tions that peoples in the paBt disclosed flagrant and disinte- 
grating political defects. They succumbed in virtue of a 
faulty and self-destructive distribution of governmental func- 
tions. The lack of broad and enduring cohesive bodies, 
connected together by a national growth as fundamental in 
character as the local growths, or the too developed functions 

'C/. Spencer, Prin. ot Soo., Vol. II., Part V.; Post, Bnuateiiie, etc., 
$103 leg.; same, Urspruag des Rechts and QeDosseDvertos^urig ; Wailz, 
Deutsahe Ver[&3sungsge8chicbta ; De Coitlanges, Ancient Cilj; Lewis 
Uorgan, Ancient Society 1 Heurn, Arfsn Household; Maine, Barlf Law 
And Cuetoma ; aaoie, Early Hist, of Inat.; Lang, MjLh, Ititual and Re- 
ligion ; Lubbock, PrehisCone Times ; Lindgley, MintI in the Lower 
Animals, Vol. L, Chiips. XXL, XXH.; Green, Making of Eng., 106 seq.; 
3tabb8,.Coust. Hist, of Eng,, Vol. I,; Qiieist, llial. of tbe Eng. Const.; 
Woolser, Political Soiecoe, Part IIL; S. Majer, Etechte der Isrueliten, 
Romer u. Atbener, Vol. L, J33 aeg.; Leist, Qrsooo-IUI. R. Q. 
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of one administrative branch at the expense of another, at 
one time or another, explain the dissolution and disintegra- 
tion of past and ancient polilical forras. Lack of ciroum- 
6tance or opportunity no doubt will account for much of 
this; will account for the decay of poHfical organisms Tvhose 
architectural remains surpass ours in magnificence and dura- 
bility. The course of maultind represents the eventual rise 
of organous containing a better balanced distribution of 
administrative functions.' And even now it is not certain 
how far we have attained perfection in this regard — as little, 
indeed, as it la liow far the civilized, settleil and Bheltered being 
has improved the physical constitution of man be^'ond that 
exhibited by the savage. We have already seen that the 
bi-cameral system is tending to disappear. And in \-]ew of 
the vagaries of a George and Bellamy, there is no telling 
wliat changes will have to be made to escape the consequencca 
of a senile government. In any event, the drift of human 
events, amenable to a process of growth whioli sloughs off 
the worse for the better elemenla, is toward progress, and, 
accordingly, toward a better distributed and better regulated 
individual and social regimen; consequently tliere is justifi- 
cation for the idea that we have the best form of government 
yet extant. If this is so it is because our executive, legisla- 
tive and judicial coordination is the product of centuries of 
social and political growth, taking root and bearing fruit in 
the most congenial soil and under the most favorable con- 
ditions. Without that our Constitution would have sliared 
the fate of the theories of Locke and Shaftesbury and of 
Sieyi^s. 

The subject of taxation is one which has bred a vast 
amount of oppression and discontent. Its history is marked 
by excesses ou the part of rulers, and rebellious opposition 
where subjects had any voice in atTairs. The burcaucratio 
tendencies which it bred, the espionage it induced, the obli- 
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gatioiiB its enjoyment put upon rulera and their satellitM to 
Batisfy the murderous discontent of the massi-s, are do|Hcted 
on the pi^es of history of every andent nation which oh- 
tained a national or even a state character. 

Taxation, like all organized social inddents, has broadened 
in its connotation and application, with the growth of man- 
kind. Its signification is traceable down lo the primitive 
gifts or tributes of peoples to their rulers or oonqucrore, of 
tribal associations to their chiefs. Its earliest form is ptoh- 
ably the tribute which subjugated people gave, in kind, lo 
their oppressors or conquerors.' Its necessity is apparent, in 
the absence of any other fund, or sufiident fund, for the 
maintenance of the state. While it does not bear tlm retu- 
tion to mankind which language does, nor possess itri psycho- 
logic value, it is a never-failing incident of political ndmiuis- 
tration, even if archaic in form, except perhaps in titc most 
primitive days. It is a characteristic of political organiiui- 
tiou at an early stage, and it did not come up as an in- 
vention, bnt developed as a necessary and spnntauoous in- 
cident of political life. The forms it takes on are hucli as 
the surrounding circumstances, the traditions of the social 
form and the will of the mass, tend to effi'ctuulc.* 

The power of taxation accorded to the Federal Govern- 
ment was given in such terms, and with a view to thoKC 
forms which were best known to and had lx?en in nue in the 
Colonies; and the Colonies had inherited nmch of their know- 
ledge and practice upon this point from England, where the 
knowledge had come np and expanded from the village 
forms of a later and iion-mignitory tribal life. The Bub- 
stitution of a money equivalent for services in kind, in the 
course of political development, corresponds with the rise of 
contractual transactions in lieu of mere oenHuul dealings by 

'Spencer, PrJDciplea of SocMogj, Vol. II., Pnrl V., Cliap. XV1.( 
HaJI»m, MiJdle Ages. Index, " Taxation. " 

'Take our modern " t&riff Uwf." The term ii trMMbU to tlie Arkbie 
" ta'rit." And llie lerjr ot dutiai tbus emphuized Built Iti pmctloi Id 
th« trilwa ot Ilia Salisra, Iiiick in the tmrllest dnjt. 
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means of barter and exchange ; it corresponds with the re- " 
placement of the condition of status by that of contract ; 
it corresponds with the riae of a common representativa 
of value, instead of the thing iit specie. It became 
oeoessity in ita motlern forms as a condition of serf-like i 
regimen became superseded by a freer, more independent and \ 
autonomous existence. And this independent, autonomous I 
existence, spontaneously and unconsciously becoming preva- 
lent, marked by changing vicissitudes and by the rise and J 
fall of many peoples, was made conspicuous in our form of I 
representative government.' Representation, which thus be- f 
came a predominant characteristic of political progression, in J 
symbols of value as well as in governmental agency, disclosed I 
a wider application, a more extensive prevalence in the lai 
of contract, and, incidentally, in those forms of agency with I 
which the law deals. It found expression in duties, imposts, f 
and other forms of taxation. 

The occupation of war, as already mentioned, one of the] 
most primitive of occupations — perhaps the first occupation, 
outride of sensual cohabitation and search for food, which 
engaged the attention of the earliest being' — is likewise lodged 
in the keeping of the Federal Gfovernment. The industrial 
movement has largely displaced the earlier prevalence of the 
practice of war. To war, and the coercion which tied a mili- 
tant group together and bound it to a chief, we may trace the ' 
beginnings of political existence. Inasmuch as the power of 1 
government grows as a force, in spite of opposition, it must 1 
follow that militant life begot political forms. Here there is 

' Puchta, in thus staticig ibe position ot ni&nj jurists, Baja thuC tha 
Inadamental charaateristic o{ law ia (reedam o[ tUo iudiviUuul ; Imtitn- 
tioaeo, Vol. I., j3 atq.; but that this is d«petideiit on social growth, and 
has a relative aigtiificntioii, in no way assuming independence of taeM 
development, is irretutable. See Ihering, Qeist des ruoiiecbea Rechts, 
etc., Part II.. J30 s«q.; Spencer, Principles ol Sooiologj ; Amos, Science 
ol Law; Austin, Prorince ot Juriaprudence ; Maine's Works; Pollock's 
Essays in Juriaprudenaa and Ethics ; Stepheus, Science of Ethics ; Ihering, 
Zweck im Recbt, ptusin. And eeepoat. 

' Cf. Chap. 11.. Sec. 11., anU. 
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a early possibility of com man d, of the enforoemeot of a rule 
r a sanction ; Kere may be found in germ legislative, execu- 
^ve and judicial representation, from which point the germ 
lay grow to maturity under favorable conditions. But it 
B one of the remarkable phenomena of evoU-ing social life 
Aat this Tiecamty, in the beginning of political regimen, liaa 
»me to be regarded as a retarding factor in our later social 

■^owth. Ethical doctrine unreservedly condemns it. 

And yet there may be some reason for pausing before 

' committing political life to the ethical canon which renders 
war criminal and useless. It is hardly litely that any nd- 
ministration would favor the entire abolition of all militancy, 
including naval institutions, especially as all nations are 
agreed upon keeping them up. It is a question whether 
this military force is not a prime and indispensable factor to 
counteract and keep down that anarchic element which dis- 
eatisfaction, poverty and theory combine to create. In the 
maintenance of military establishments the United States ie 
assured an unmolested expansion. But the &ct that this 
fundamental function has been taken away &om the States 
and has been conferred upon the Federal organon, ie one of 
the most pronounced indicia that war has ceased to be the 
fitful everyday pastime of individuals or groups within the 
organic whole, and that now it serves tlie useful purpose 
alone of maintaining national integrity. The States, how- 
ever, may guard themselves against internal enemies, and 
enforce their laws, with the aid of the military forces, byforoe 
of arms, thus showing how military may accompany judicial 
ooeroion, how executive and judicial coercion may assume a 
militant aspect. In the main, however, from the smallest 
local subtiivision up to the Federal organon, the government 
is based upon an industrial life. 

Less fundamental, less primitive are those declarations of 
principles contained in the first eight amendments to the 
Constitution. Though they breathe the aspirations of man- 
kind centuries ago, and tind a more or leas responsive echo 
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among a cognate people upon the continent of Europe 
though somewhat similar phases of popular feeling may be 
found in archaic political historifs of Indo-Germanic peoples, 
yet they are the later results of political evolution. In the 
village-community period, or in the still more antique grouj 
of the earliest savage, we look in vain for such declaratioi 
of principles ; declarations which give expression to series 
customs and inherited notious, around which definite concej 
tions and feelings had clustered. It took time before th( 
abstractions thus formulated could become the occasion fo 
strong emotional feeling; savages us little as animals coi 
be trained to fight for an abstraction. These conceptioni 
and feelings thus expressed had become a part of the natural 
emotion which personality engenders as it develops, but 
they were of social form. The declarations of prindplee 
referred to speak of j>ersonal freedom, sacredness of home, 
personal security, protection of pro))erty, and a popular form 
of adjudicating controversies, and imply a state of political 
existence beyond that of mere savage or barbarian. Thft, 
sacredness of home Is not a characteristic of savage 
pies; and the protection of property alluded to is based 
individual, not joint^tribal possessions. These poc 
have made their painful, dreary and slow progress from 
earliest forms of social grouping through feudal life an) 
lundholding, and barter and trade, and later, commt 
contract ; and tribunals to enforce the results of barter, com- 
merce and contracts have given them their most modi 
form. The rise and spread of city life have facilitated the 
spread of these industrial requirements. Personal security 
was attainable at an early period, but it was a security 
limited to the group of which the individual was a member ; 
a security which dei>ended largely upon the relative proximity 
of other inimical groups. But the security which is attended 
with regulated order, and which reaches over a definite 
expanse of territory, can only be predicated when a Idn^i 
penee goes beyond tribal limits. Tbe course of evolution 
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toward an ever wider expansioD of the territory of regulated 
■order and protection, divided up into national domains. 
But the freedom which is assured ae the realm of guaranteed 
eecnrity expands, has varietl at diSerent times in the history 
of mankind, has varied among diflerent i)eoples, has varied 
among the same people at different stages of souial and po- 
litical development. 

The ancient Grecian was l)ound to a discharge of certain 
politiwil functions to his deinos, kome or phrairia;^ services 
which the Latins called munera, and which long military 
service or service in the Senate or other important Mays and 
offices alone could relieve of.'' As imperial rule super-seded 
and replaced the rule of the kome, the phratria, and the city, 
the munera became replaced by severer exactions against the 
high and the low.' We see the struggle for freedom here 
quite unsuccessful. And yet the Roman jurisprudence 
discloses a consecutive improvement in favor of rights 
tliroughout its history. The freedom mankind now enjoys 
is peculiar to our present age. The freedom enjoyed in tiie 
United States is peculiar to that country. The freedom of 
mankind depends upon the cohesiveness of its various 
groups, the form of political government these groups have, 
the capacity the members of a political unity display for 
ordered self-government, and upon the current sentiments 
regarding sacredness of property and other possessions and 
contractual obligations, not to mention other social inci- 
dents. In this respect freedom discloses the same depend- 
ence upon man's development which progressive morality 
dificloses.* Its coarse is not always upward and onward ; 
the comparative peace and prosperity of one deeade may 

■ Aristotle, PoliticE, Book 111., Cbaps. !., III. 

•Knhn, Roniische Stadtverfassung, Vol. I. 

'Ilrid. Gibbon's Decliiio and Fall ot Che noman Empira also illus- 
t rates tliis. 

* IherinR, Zweok im Ra<iht ; Powkr, ProgresBiva Mowlity ; 8&me, Prin- 
aiplesoC Morality ; Stepben, Saieiioe ot Ethioa; Spencer, Data of Ethics ; 
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become replaced by the next; the clash of classes may bo 
attended by alternating successes and failurss: the wealth of 
to-day may become replaced by the poverty of the next 
generation. The history of mankind is full of ups and 
downs, and all the ruins are not to be sought for in ancient 
times. Upon the whole, however, man's personality has 
widened, his sphere of usefulDoss has become more extended, 
his rights, pri^nleges and opportunities and capacity for 
enjoyment have become enlarged. And with these, man's 
obligations, l^al and ethical, have widened, enlarged and 
become more complicated. 

The ethical pliilosopher is certain to err on one 
another, either by enforcing too lax or too rigorous a doo-1 
trine, who ignores the characteristics of given occurrences and [ 
tlie ethical need of the moment, in the complicated history 
of modem individuals living in and through a social organism, 
whose pressure u]>on them is from all sides and in multiform 
details.' The killing of individuals to save near kith and 
kin, or to save a nation, is not regarded as immoral; the 
falsifying of facts for the puriiose of avoiding some greater 
evil has been held to be justifiable ; the too ])ersiateut follow 
ing of the path of glory, in the interest of national renown, 
has been condemned where it involves poverty and misery t(>| 
wife and children ; the too tender solicitude for the youn^. 
when it begets a pampered spirit, has been called unethical : 
the giving of largesses to the poor, the founding of [mor- 
houses, foundling-hospitals, have been condemned in bo far 
as tlicy breed vagrancj' and incontinence. Frequently a 
detailed inquiry is essential to ascertain the drift of an act, 
whether in the end it be good or bad. But the ready 
consciousness of right which the given social training begets 
solves the problem thus frequently presented quite quickly,' 
much as instinct impels the animal along the right path< 
For in this, as in most things, individuals live a spoutancoi 

'LeMie Stephen, Science oC Elklcs; Fairler, ProgreMive Morality^ 
s»ine, PrincipleB of Moniifl ; Taylor, Moralitj ot Natiooa. 
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onoonscioaa MSt, doing mgchanically the dnngv whiefa s com- 
plicated web of cireii]ii8tanK0i is contmiuillj imposing apon 
them. And thus freedom k attained; freedom in the ffekc* 
tion of altematires^ in the enjorment of oor posBessiom, in 
the pnrsoit of remedies fiir wrongi done^ in the enjojm^nt of 
all die blessings wiiidi tkm bfnn ^Atr frjOjEtitoti^/nal politieml 
complexns; freedom as hooie Kfi^ dass life, church life, com- 
mercial fifie, citj or c ouiili f fifit. state and the nation's life, 
enable as to enderstand it. 

The fauer p heno m e na vfaicfa tb^ other sieven anKndments 
of the CoBsmntion pr^t etprtti ii ou and currencj w are 
to this cooanrr. 



CONCLUSION. 



Whatever resemblance there may be betweeu this uation 
and other constitutional iwlitical organiBms, none are like it 
in that growth which is implied in our social development 
iroiu township and county to state and federal organianis. 
None are like it, upon the same scale of territorial magni- 
tude, in that moderate and excellent spirit which, in the I 
main, has preserved the country from the enforcement of ] 
extravagant theories, there being but one instance of 6uch 
extravagance, that is, the conferring of the franchise ujwn 
a great mass of uneducated slaves. The heritage which was 
received, through English ex]icrience, from our forefathers— 
which on English soil developed a sturdy, independent I 
yeomanry — in such a fruitful atmosphere as that of untomedf 
virgin America, was bound to create a self-dependent and 
honest population. The result thus obtained, forming the 
fundamental tone of our national conEciousuese, has colored 
all succeeding phases of our national population; and against 
it anarchists must inevitably beat themselves to death, until a 
farming population becomes crushed out by the city life and 
the city politica and the city morals of the nation. For, as 
iu Rome, so here city life is the worst breeder of political 
and social contagion. The future, however, may show a care 
for this. 

This colonial spirit that, in the wilderness of America^ 
hewed out our beginnings as a nation — bred and reared in 
the forest, on the farm and in adversity — while aided by 
the city life of our forefathers, created that national pulse 
and feeling, however obscured it may have become, which 
«nded in a unique and quite uudefinable sovereignty. It 
created a state fceliug which manifested itself in the sufc- 
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guards of atate integrity which were incorporated in the Con- 
Btitutiou. To the same spirit is attributable the solicitude 
displayed in the provisions ot" the Constitution against 
unseemly and arbitrary encroachment upon the customary 
and individual rights ol' the people. He who reads the 
history of colonial days must be struck with the earnestness, 
piety and capacity for autonomous government shown, in 
spite of the rudeness and lack of discipline frequently appa- 
rent. No other jieople were more careful in their conclu- 
sions, BO swayed by intelligent understanding of their needs 
and situation. The e.\ample of French license and anarchy, 
of German docility, may be fittingly placed in contrast with 
American self-control, notwithstanding that the war of the 
Revolution of 1776 was attended with great vexations, inci- 
denLil to the upturning of the established order in some 
details, and was fraught with trouble and weakness under 
the Articles of Confederation, and was provocative of much 
popular clamor and dissatisfaction. The nation was then 
in process of forming ; it was not yet formed. 

As a code formulates and makes clear the hidden princi- 
ples of rule and law, and preserves them from a radical 
destruction and too uncertTin destiny, so did the Constitu- 
tion preserve and formulate enough of the national aspiration 
and feeling here to enable the national unity to obtain a more 
regular and stronger pulsation and a larger and more ordered 
influence. It is a product of the best and most orderly 
aspirations of the colonial life in this country. It is in this 
regard a unique and invaluable product. No better testi- 
mony could be obtained of the true character of the best and 
most intelligent manhood of our forefathers. While it was 
impossible of conception, except among a people who had 
advanced along the path of civilization and enlightenment 
to a place which implies the existence of humane laws 
bearing upon most of the relations of mankind in industrial 
and moral points of view, yet it was no mere code of laws. 
The framers thereof in framing it undertook to blend prece- 
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dent with Dew and larger purposes. The success they J 
achieved, under all the favorable environment, is marked by i 
a century of uninterrupted and phenomenal growth. 

It would be unfortunate if the tribunal to which has been J 
delisted the duty of conetruing the Constitution had placed I 
upon that instrument a narrow and strict construction, such J 
aa might be accorded to a statute in derogation of the ct 
law or a contract. Fortunately a larger, more liberal rule 
has been employed.' "A constitution is an instrument of 
government, made and adopted by the peoi)le for practical 
purposes," ..." It should be construed so as beet to sub- 
serve the great objects for which it was made,"' In this way 
the Federal power has not been emasculated or curtailed of 
essential powers which a narrowtir construction might have 
entailed. We have already discussed the subject of implied 
powers as held by the Supreme Court of the United States. 
Tliose implied powers have been held to autliorizc the estab- J 
lishment of a national bank, of issuing legal-tender paper I 
currency, to authorize Congressional legislation relative to I 
appeals from the decisions of State tribunals to the Supreme i 
Court of the United States, the release of Federal judicial I 
olhcers from imprisonment by State officers on charge offl 
murder, under a writ of kahfoa corpus. The Federal conrta^ f 
under their claim of independent existence, have felt anthor«l 
ized to pursue tlieir quest allter principles of equity, common 1 
law, commercial law, general law of contracts, general prin- ' 
ciples of construction, and so on, without reference to the I 
rulings of State courts in the given State where the transae 
tion occurred." 

It is quite comprehensible how this species of oonstruotioi 

' Cf. Wlisrton. American Law, ^388 teq. 

'Destf, PeJerai ConfltitntiDn, 3B; Juillwrd f, Oreenman, 110 U, S.| 
431.438, 489; McCnllough u. Mar;)and, 4 Wheat, 816,406,407. 

MS Peters, 495; 2 Black, 418; 8S U.S., 601; 102 U.S., 14; 16 How., 
517; 1 Wall., 88; IB Wall., 660; 100 U. S., 93B; 18 Wall.. 
Wall., 681 ; 19 Peters, 1 ; 4 How., 853 ; 13 How., 139 ; 13 How., SG8 (j 
107 U. S., 103 ; id., 639 ; 8 How., 464 ; 10 Wall., 487 ; 10 Wall., 078, 



Oanehuion. 



217 



has benefited the nation as a whole. Any other couree 
might have tended, especially in the first half century of the 
life of the Constitution, to cripple, if not to destroy many of 
the benefits of Federal control. In any event, the factors 
which produced the Constitution and which tended to keep 
it alive, operating even in the hands of strict constructionists, 
such as Jefferson and John Randolph (as when Jefferson, 
siiBtained by Randolph in the House of Representatives, 
created an embargo and purchased Louisiana; and, to add 
another instance, when Jackson nullified nullification), culmi- 
nated in making a nation, somewhat in despite of the im- 
elastic terms of the Constitution, showing that the nation's 
growth, upon the whole, is not upon lines previously outlined 
in any constitutional theory, unless that theory happens to 
fit in with the facts comprising such growth. 

Here it is deemed best to close this introduction to the 
study of the Constitution. The author's object has been to 
make apparent, in outline, how true it is that our Federal 
Coostitntion, though unique and entitled to great admiration 
and obedience, though conceived and formulated in deference 
to experience and actual growth, is, like other, unmritteii, 
constitutions, amenable to the undercurrent of national 
growth. If God's conception and creation — man — is amena- 
ble to such factors and laws, surely man's must be. The 
author's object has also been to obtain for the Constitution 
that large view which renders the Constitution a framework 
of government, coming up in the course of ages of social 
growth, to serve its purpose for good or for bad as its pro- 
visions shall be applied in consonance tn social and physical 
factors in the social and political organism. 

One thing I feel convinced of, that the petty schemes of 
such visionaries as Henry George and Edward Bellamy arc 
not fashioned upon the proper scale of earthly movement, as 
herein indicated. The procession of social aggregates reveals 
a painful progress toward more perfect conditions, in spite ol' 
the decay of many nations. It illustrates the omnipotent 
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workings of a mysterious Providence, whose scale of move- 
ment is not fashioned upon any plan heretofore discovered 
by such prophets as the two writers indicated. I prefer the 
course of the conservative statesman, seeking cautiously after 
remedies in the light of the country's history, having due 
regard to the lessons of the past. Political prophets are apt 
to be exalted too high in their own conceit to teach us the 
proper course. And I have faith in that mysterious destiny 
which in its own way is drifting us along toward higher con- 
ditions, for such is the lesson of history and past politics. 
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Aeiio laeramenli, 7. 

Aggregale social bodies (cee Cit;, 
and lotercom-se), their devetop- 
aieat and itiaueuce, 44, 51, S3: 
what ia implied JD such deretop- 
mect, 44, 4S, 51 ; their influeDce 
npon jiirispmdeDce, 58-60; their 
iiiflueaoe upon the iadividuAl, 61- 
S3 ; evidetiMB that enrly commu- 
nitias ali tired iu groups, 150. 

AgriBulture (see Land hold itif;), its 
early stages, 70, 71 ; a toilsoms 
oacupation not iu early days toIud' 
tarilf resorted to. 167 ; serfs and 
dependent ODes first used to carry 
it on, 157. 

Air, produotire of law, illoBtrations, 
34. 

Amos, Sheldon, qnotatioD from, 65. 

Ainphict/onies, iSS^t their place and 
inflnence, 1S3, 1G3. 

Anarchy, a condition implying ab- 
sence at law and sovereignty, 3 ; 
some syetom of order at the base 
ot every political orjiianisni, 2. 

Ancient rule, peculiarities ot. 198. 

AriBtotle (see State), bis Ttewa re- 
Kardini: the component parts of a 
(xilitical organism, 4 ; his riews of 
political growth, 14. 

Athens, ancient (see City). 

B. 

Barter and trade, thetr effect in the 
creation of social aggregates, 66. 
57 : early ooinage, SS, 57. 

Bellamy, Edward, 306; visionary 
viawsot, 317, 218. 



Blood-kinship (see Early gronpings), 
early evidences, 143 ; other relics, 
142, 148, 144; development into 
large political groupings, 140 ; 
development oC the polis, 147 (see 
City), 



United Stales, 1S4, note 1. 

Bracton (see Manors). 

Bridges (see Eoitds and bridges and 
fortiflcations). 

Burb (or Borough), political devel- 
opment of, 167, 168. 

c. 

Caesar (see Land holding). 

Castle (see House). 

Children (see Women and children). 

City (see Aggregate social bodies, 
and Blood- kinship), effect ol de- 
velopment in converting commu- 
nal into individual holdings, 88, 
SO, 98. 94, 96; its development 
from earlier conditions, 147; spread 
ol city life in ancient Athens, 148, 
149; revolutionary classes inanoi- 
ent and medieval cities, 14S ; relics 
ot early growth. ISl ; evidences in 
names ot words, 151 ; and placej, 
IGl. 162; ancient cities reveal 
great individual capacity, 16G; In- 
fluences producing cities also pro- 
duce other political phenomena, 
167; early commanitJes lived only 
in gronps, 150 ; effect of in breed- 
ing political and social contagiou, 
214. 

City growth in the oreation ot doc- 
trines ot law relating to puty- 
watls, 100. 



Coinftge (sen Barter and trade). 

Colonial settlements, nnoient, how 
caused, 153; some consequances, 
1G3, 

CommUD law (see Constitution), at 
ths base ol toe Constitution ot the 
United States, 181, 182, 1S9. 

CoDotusian, 314-218. 

Congress, the tarm not a happy one 
tor the Federal legislature, 189; 
whence taken, 180. 

Constitution, the United States Con- 
aijtutinn not merely aoharter, 139; 
growth of, 13U, 178, 18(); writers 
in Oermanf, France and Fug- 
land trace their constitutions to 
earljr beginnings, ISlt ; this em- 
braces barbarian and succeeding 
groupings, 139; same true o! the 
United States Constitution, 140; 
proper undersUndingdependaupon 
iDiowledge of growth of subdivi- 
sions, 140; not all written. 140; 
oould not exist in totalJy unorgan- 
ized comniuoities, 140, 141; its 
growth invokes individual and 
eooial development, 141; Consti- 
tution of Che United Statcadid not 
break all connection with earlier 
conditions, 181, 182, 187, 180 (see 
CSooitsoQ Law) ; as framed it was 
coined byindividuals, 18S; discus- 
sion of itsooinposition and'proTi- 
Sions, 188-218 ; it is full of pleo- 
nasms, 100 ; it Is deficient In im- 
portant particulars, 190-103; it is 
the Brliflcial work of fallible men, 
192, 108; modeled after State or- 
ganisations, 192-19G; the great par- 
pose it accomplished, 197, 202, 204; 
how canonized (?). !D7-109,aO3; 
■oine of its Institutional features, 
318 ; (see WitenaQemote,204-30fi); 
paper constitutions, 180, 308. 

Constitutional lB«r(see Sovereignty), 
a functiou of organic social exist- 

Oontinentat lite, a precursor to 
national integration among the 
American Colonies, 168; what this 
meant in the United States, 183- 
185 ; its lack of congeniality with 
kingship and feudahsm. IBS, 184 ; 
its tendency toward riiptare with 
European methods, 184, 185. 



Contract (see Obligation). 

Corporations (see City), mnniclpat^ 
and private. tbeireffectuponsocia] 
movement. 50, 60 ; dangers threat- 
ened from this source, 60 ; their 
effect upon law, 59, 60. 

County (orShire), developmBUt, 169- 
172 ; comparieoDS with phuU and 
pagita, 169; its ofllcers and juris- 
diction, 170, 1?1 ; its introd action 
into the United Stntes, 172. 

Court (or Tribunal) (see Proee- 



superseded selF-help and arbitrary 
reprisal, 131-133 ; ereutuallr rules 
of mine and thine originated, 138, 
180 ; constituent parls of conrt 
organisation reSect social growth, 
180,187: how they obtained their 
motiern forms, 137. 



Declaration of principles, In 
United States Constitution , 
218 ; they voice a later product ol 
social growth, 309-313; Greeks 
and Latins did not hare tbera to 
same extent as the United States, 
211. 



M 



Domestic relations (see Doinestia 
status, Blood-kinsliip, and Mar- 
riage), 



, 108 aeg, ; latsr develop 
ment of this status, IH-lld ; 
woman's place in the family his- 
torically reviewed, 103-110; "" 
child's place in the family hist 
c«!ly reviewed, 108-110. 



Elton, Charles, cited, 108. 
England.eSect of its insular positit 
upon its political deTelopment, Sfl 



thS ■ 

8tlO^^^ 
tar- ' 
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■ 



Btbical theory (see War), «bat it 
muat take note of in political de- 
Telopment, 212, 213. 



131. 

Fnmil/ (see DomeaUo stfttue, Inter- 
oonrse, Marringe, Htiiies, Women 
audobildreD). 

Pm. 5. 

Feudalisni, 84 ; to be seen in anei 
ent Greece anil Rome, also ii 
Japan, Cbiaa and CancosDB, 85 
in GBrmany in early days. M: 
and elsewhere at a similar stagfe of 
deralopment, 88 ; impress on law, 

»e. 

Fiske, John, quoled, 89-43. 

Food and mates, acquisitioii o(, prob- 
ably the Qrsc producing causes o( 
law. 88, es. 

Fm-tiOcalioiiB (see Roads and bridges 
and fortificutiOTia). 

Freedom (see Serfdom), out«oine of 
political growth, 164, 188. 209- 
ai3: best product in tbe United 
States, 188. 

G. 

Geddee and Thoinsou od Cha evolu- 
tion of sex, 151. 

Genoa dee Blood-kinship). 

Qaorge, Henry, referred 
risionary views, 217, 318. 

Grampians (see Elton). 



200; 



H. 

Hanssen {see Landholding). 

Hardwicke, Lord (see Papinian). 

Bare, J. 1. Clark, quoted, 64, 6S. 

Hosmer. Q. W., quoted, G4, 86. 

House (or Oastle), n mnu's house his 
castle, had its producing causes 
far back in antiquity, 141. 

Human beinj; (see Personality), no 
satisfactory account of origin 
given, 103. 

Hundred, its political history and 
signiflnanee, 165-187 ; comparison 
with phratria nut complete, 186, 




I. 

Individual holdings and ownership. 
90, 07. 

Institutional features and law {lee 
Constitution, and Jnry). 

Intercourse, in one form or another 
a fundamental characteristic of 
human beings, 103 : au incident 
in the eventual difference which 
distinguisfaesthe male from female, 
103 ; intercourse and aggregation 
two invariable characteristics of 
earliest mankind, 103 ; family a 
product of later growth, 103, 103. 



Judges (see Court, and Priest), char- 
acter of, plays a signiflcant part. 
138. 

Jarisprudenoe (see Laws, Sover- 
eignty, Judges, Jury, Procjedure, 
Maxims of jurisprudence, and 
CoDstltntion). 

Jury, a relic of early tribal life, 
137 ; effect of, on administration 
of laws, 138. 

Jiu), Q, 8, 

Justice: in early stages i/roiips seek 
tor justice, 140 ; then none of the 
modern individual tights existed, 



116. 



K. 



King, derivation, 144; earlv chief, 
Cyning or Konnng, 160; develop- 
ment of kingship and implications, 
100, 161 : coming up of the king's 
peace. 161. 

Kome (see Blood-kinship, and City). 



Landau (see Landholding). 

Landholding (Agriculture) ; early 
stages and development, 70, 71, 73, 
70, 77; Caesar upon early laud- 
holding among. Germanic and 
British tribes, 73 ; Tacitus upon 
early German landholding. 73 ; 
Landau and Hanssen upon the 
same subject, 73 ; opeu-fleld sys- 
tem, 74. 75; olher forms of, 77- 
07; early importance in forming 
■ ■ 14i-148. 



tbe dtvwt, 1 
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Lairs (seeSaverei^tj), pastctitrenl 
bftoause tbey aT™'^''^^ ^^^ ueces- 
sities »nd feeliags of the giten 
oommunitj, 3; rariousi}' accounted 
for, 4; invBiitioD intheproductiou 
tliereot a. later element, 4 ; the 
growth of, In cnnueetion with the 
growth ol the state, 4 ; Aristotle's 
views, 4 ; in earlier daja were 
Deagos nnd cuBtoms which sponta- 
neously grew np, 5, 8 ; Prof. 
Clark's Tiews.B; illustrations from 
Bnman law of their growth, 7. 8. 
10 ; from German and English 
Uw, 8; influenae of oonrts and 
priests in the creation of laws, 1 1 
(see Priest] ; illustrations from 
anoient Greece, 13 ; from the 
Semitic peoples, 13. note 2 ; legal 



, of 



life 



obangeahlehfiudividnal initiative, 

17 : modem instances, IT, 18, 19 ; 

mental development upon laws, Id; 

juris prude Dce embedded in social 

existence, 20. 
Leagues ofcities, differences between 

ancient and medieval, 154. 
Lex. 0, 8. 

Light, prodnctive of laws, illustra- 
tion!, 31. 
Lindsaj, W. Lauder, his summation 

of moral qualities among savages, 

43, 43 Dote. 
Littleton (see Manors). 
Locality {see Situation and locality). 
Local political subdivisions [see 

County, Tun, Manor, Hundred, 

City). 
Looke and Sliaftesbury, paper con- 

Lyall. A. L., quoted, 84. 

M. 



Madison, James, toCalwll, pit 
i.i the D. S. Constitution, IBO. 

Maeglh (see Blood -kinship). 

Han (see Personality, Sovereignty), 
is sovereign over himself but not 
over others, 2. 

Manes, the worship of, a copy of the 
worship of a tribal chief, and both 
may have come up in like way, 
and reacted on each other, 108; 
through their worship adherence 



to A hearth orealed, lOB; and this 
tended toward household life, 108. 

Manors, their rise, spread and poli- 
tical place and significance, 161- 
IB5 ; constitution of conrts-leet 
and baron, 183; relics of, 
its advent in American politio*! 
lite. 184 ; its relation ' -• ■ 
165, 

Mansfield (see Papinian). 

Maritime jurisdictinn, bow affected 
by ebb and flow of tide, and " 
navigability of walP. , 

Marriage, primitivelseelntercourae). 

Marshall (see Papinian). 

Mates (see Food and mates). 

Maxims ot jurisprudence, had no 
place in early tribal life, 137; 
judges do not always enforce them, 
ISB; effect upon judicial adminis- 
tration, 188. 

Mtlroicome (see City). 

Miaskowski (see Peculiarities in de- 
velopment ot Swiss landholding). 

MliiUncy (see War and militancy), 
effect of, upon the ci ' 



IB 

Iby^^ 



cedu 



I, 131. 



Miller, W. Galbraith, quoted, M. 
Modern political development (Mi 

Political development). 
Money (see Barter and trade), el 

on ownership, OS- 
Mountains (see Situation and L 



ily). 



N. 



Nation, difficulty of definingit.ihift 
ing significations, 179; "" '*"" 
United SUtea, a nation, 1 . . . . .. 

Noises, effect in producing law, lUq| 
trallon, S4. 

Nomas, 5. 

o. 

Objects, their effect on law differ* 
from that ot the oaui""' "~ ' 
painter's work, 100. 

Obligation, may grow out o( a n 
feasance or non-feasance or a r 
tract, 117, 118; suchjsitaprei 
broad signifleation, 117; in m 
beginnings it represented muflM 
less, 117 ; forms ot, in Roman lalTjl 
118; development of tholaw, llfti 
123 i juid^pro-guo, 119. 131 ; ol»a- 




IM, 117 ; *MHpMiaaa with akire, 

iaB.m. 

Paper Titiaitinw. IW, SM. 
pMNoiMi. BMdneto. Huifaid mai 
Moitell oMka u epoeh, 1S8. 



FttmikGtj (ne AsgreKstoJ. U^, 
pbfiml rieount raeogntaed ia, 
to, S6: wwnlwimwM tbertol, 86, 
37, 88 ; DUD • soewl prodoet, S» ; ' 
an •Jainent of tggngUe life in its : 
prograaiiTe erolulion. 39-42. ' 

Phra^ia (see Blood-lrititliip, ttod 
Citj). 

Phjiiul »nd social (»ctora (see the 
nren] beadaof chaptere), 16. ' 

Pjpixider, court of, its aigQiflcMce, 
1«8. 

Political deTelopmCDt. modern u 
distiogalsbed from aacient, I7S; 
beat remltB bttuned ia the Utiited 
SUtM, 178. 

PcesenioD, movable posaeasionsprob- 
*\Aj among first causes of law, 68, 
OB : its place and deTclopmeiit Id 
law diKiuaed, uid actual tradition 
in law, 99 ; aa eridenced by law of 

Sladgea, 99 ; bj law ol mechanic's 
ens and hy law of bailments. 99. 
Preoedeat, doctrine o[, discassed. 
lS-16; its place in Homan and 
English jurisprDdence. 13: its 
tnoaera place, 14; illustrations, 



ofbw. CS; 
•4JKti*« law, 
IM; this ela«fta>tian aat Miinr- 
MOVTatU, IW; Ute Tiemaf Um 
D. 3. SapMw Oasit TCRudiac ^a 
(■IMtriBg <t iiliHgalifi ti eaa- 
baet*, IM ; earir pwMsia M ee «l 
cMot, IM; aeU-help, lt7; U it 
■tiU jutikUe in eeftain caaw, 
1S8: in what napeet noUcn or 
rig^t innate, 138, 120 ; derelop- 
meal ol, Irom sall-help. 129; de- 
Telopment of. 181, 136; how law 
of evidence reflects this develop- 
ment, 135, 136. 
Property, what it embraces, 97 ; 
not an evil invention, 101 ; its 
overthrow impractieabte, lOl ; not 
sjnonyiDoos with on trammeled 
coDtTol. 101 ; it is a relative term, 
101 ; Iheoriea of socialists and 
anarchists based on do proper con- 
ception of jnral notions, 101- 



(^itid-pro-quo (see Obligation). 



Bepresentative government, its early 
ase traced, \7i »eq.; it antedated 
the discovery of the mark. 173 ; 
not peculiar to Ibe modem polit- 
ical organism, 1T7. 

Right, notion of, how far innate, 138, 
129. 

Riven (see Roads and bridges and 
fortifications, and Waters). 

Roads and bridges and tortlfiea- 
tions, Irinoda ntees»itaa, 45, M; 
their inflnence in the creation of 
cities. 46 ; and social aggregates, 
58 ; in the creation of legislation, 
47 : effect of railroad regimen on 



views oC DOQTts, 47-50 ; eflect of 
riven and other ahannela of int^i^ 
oourM (>□ social luoTetnenti 47-50. 

Rogers {see See boh m). 

Kome, bor place, power and decline, 
108, 150 ; lessons her history 
tesches, 156 ; cbese loel on Cbarle- 
magoe, IBS. 



Savigoy, riwfl, 66, 87. 

Soruttou (see Saeboliiul. 

Seebohm, Scrutton and Roi)ger3(see 
SkIsb, etc., land holding). 

Serfdom (see Freedom), earl; preva- 
lence, 157-160; conditio o of serfs 
at diasreiit stages of social gFowth, 
167-180; slavery the common law 
of all times and places to a certaiD 
stage. 1S7 ; in America, 159; its 
lelatinn to family life. I57-15S ; 
abaiige from early household to 
polilteal status involved with 
change of serfdom, 160. 

Shire (ite County). 

Situation and locality, effect of. 



the Servian, 31; Cautabrian, 25; 
Swiss, 25', Moonshiners, 25; High- 
land oians, 36 ; swamps, their 
effect on social growth, 26. 

Soil, effect of, on political develop- 
ment, as, 

Sovereignty (sec Constitution, Law, 
Nation, and Han], the notiou dis- 
cussed, 1-3; inadequate to accoant 
for all rules under equal designa- 
tion of law, 1 ; the word of feudal 
origin, 1 ; depends npon law, 2 ; 
people in democracies not sovereign 
in any absolute sense, 2; it is a 
relative term, and depends on 

Siwth, 2 ; its use in the Federal 
nstitution, 8; Burgess' notions 
illusory, 3, note I. 

StBte,based on family (see Aristotle), 
141 ; an intfrmediate stage, ac- 
cording to Aristotle, was the 6e- 
nos, 141 ; development of early 
groups, 141 (seeConstitntion). 

State integrity, eiistcd before Con- 
stitution of the U. S, was adopted, 
181, 182, 193-1B5. 



Spencer, Herbert, referred to, 00. 

Snccesslon and inheritance, dcrelop- 
mentof these outlined, 111-117; 
evidences of early snccesslon, 116, 
117. 

Supreins Court of theD. S,, Rules of 
construction in interpreting 0. S. 
Constitutioa, 161, 216; its views 
of the commerce clause of the Con- 
stitution, 161, note i; Infloence 
of, 199. 

Swamps (see Situation and locality). 

Swiss, mountains, effect upon thett 
development, 2S, 29. 

Swiss landholding (see Landbold- 
ing), peculiaritiBa in development 
of, St, 98; contrasted with land- 
holding in Low Countries, S3 ; in 
England. S3, 94. 

S'puiilniimot, 168. 



Tacitus (see Lnndholdiug}. 

Taxation, its development, 200-30S; 
its growth ccirresponda with growth 
of idea of representative of vnlne 
and representation in other Qelds, 
207, 8U8 : power given to Federal 
Qovemment. 206-308. 

Temperature, its effect, 32; in re- 
tarding growth among the llsqiii- 
niaui, 28 ; among the Vognls, 28 ; 
Tunguses, 33. 

Themis and Thtinialta, 6. 

Torts (MB Obligation). 

THnoda iiteessilas (see Roads and I 
bridges and tortiiications). 

Tun or town, significance and his- 
tory, 101, 164; how related t« 
Enropean cities, 164. 166; prim- 
ordial political ' cell,' 173. 

u. 

United States (see Constitution), ef- 
fect of climate upon alavary thera- 
in, SO ; consequences to North and 
South, 80 ; unique constltntional 
growth, 911 ; its Constitution rep- 
resents institational life of ths 
nation, 18I; in what sense a n»> 
tion, 181, note ; development ot 
Constitution, 186 sej.; comparison 
with growth ot earlier peoples, 186, 




Actio aacramenU, 7. 

AggngalA Eociftl bodies (see Citf, 
Mid Interconrse ) , their develop- 
ment and iufluence, 44. 51, 53; 
whftt IB implied in such develap- 
meat, 44, 45, SI ; their iDfluence 
npon jarisprudence, SS'SO : their 
iiiQuenoe upon the individual, Sl- 
63 ; evidence! that earlj comiuu- 
nitiw all lived in groups, 150. 

Agiioultare (see Lftodboldingj, its 
early lUgeB, 70, 11 : a toilsome 
oooupation not Id eartf days volun- 
tarily resorted to. 157 ; serfs &iid 
dependent ones first used to carry 
it on, 167. 

Air, productive of law, illustrations. 
34. 

Amos, Sheldon, quotation from, 66. 

Ampbictyonies, las'* their place Acd 
inQaence, 1S3, 163. 

Anarchy, a condition implying ab- 
sence of Inw and sovereignty, S; 
some system of order at the base 
ot every political organism, 2. 

Ancient rale, peonliarities of, 153. 

Aristotle (see State), his views re- 
gardini; the component parts ot a 
political organism, 4 ; his vieivB of 
political growth, 14. 

Athens, ancient (sec City). 

B. 

Barter and trade, their eCtect in the 
creation of social aggregates, 00. 
67 ; early coinage, 6S, 67. 

Bellamy. Edward, 300; visionary 
views ot, 317, 218. 




Blood- kin ship (see Early groupings), 
early evidences, 143; other relics, 
143, 143, 144; development into 
large political groupings, 148 ; 
development ot the polit, 147 (see 
City). 

Bonaparte. Napoleon, hia tribute lo 
the political iostitutiotiB ot the 
United States, 1S4, note 1. 

Bracton (see Manors). 

Bridges (see Roads and bridges and 
fortifications). 

Burh (or Borough), political devel- 
opment of, 167, 168. 



Caesar [see Landholding). 

Casilo (see House). 

Cfaildreu (see Women and children). 

City (sec Aggregate social bodies, 
and Blood-kinship), effect ot de- 
velopment in converting commu- 
nal into individual holdings, 88, 
89, 93. 94, 96; its development 
from earlier conditions, 147; spread 
of city lite in ancient Athens, 148, 
149; revolutionary classes inanoi* 
entand medieval cities, 149 ; relies 
ot early growth, IQl; evidences In 
names of words, IQl ; and places, 
IGl, 162; ancient cities reveal 
great individual capacity, 165; in- 
fluences producing cities also pro- 
duce other political phenomena. 
107; early communities lived only 
in groups, 150; effect of In lireeiU 
ing political and social contagion, 
314. 

City growth in the oreatioD of doc- 
trines of law relatiug to p«rty- 
walls, 100. 



